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BLYTH V. ELMHIRST. 1812. 

OdoAer 31. 

• The Master of the Rolzs for The Lord Chancellor. 

A BILL having been filed by the Plaintiffs, as ven- Reference of 
dors, against the Defendant, as purchaser, for a specific ^^ before 
performance, the Defendant by his answer, admitting the whei^tfie^* 
agreement, alleged laches on the part of the Plainuffs, in title alone is 
not completing their contract in due time^ as a ground <i>|ggte<i • >«• 
for his not being compelled to perform it. A motion was ^^^gre 
made by the Plainuff, for a reference to the Master, to the purchaver 
look into the title. on other 

Sir Samuel Romilly^ and Mr. Hotne^ for the Defendant^ pounds re- 
resisted the motion, as unusual, where other matters are fo^j^m^'* 
in dispute besides the validity of the title. The Defend- 
ant insisting by his answer upon lachesy the Plaintiffs at 
the hearing m^^ be entitled to no decree ; and the refer-* 
ence therefore is premature. 

Mr. Harty and Mr* Parker^ in support of the Motion^ [ ^ 3 
contended that the application was sanctioned by recent 
decisions of The Lord Chancellor i and desired time to 
produce cases. 

The Master of the Rolls. — I ceftainly must have cases 
produced ; for the practice, M there be any such prac- 
tice, has been very recently introduced. I have always 
understood, that the only case, in which the Court would 
make such an order, is where the title alpne is in dis* 
pute. (1) 

(1) Mou r. Matihew, S Ves. 279. WHgM v. Bimd, 11 Vet. 39. 0««« 
pais^. , 12 Vc9. 17. FuUager v. Clarke, 18 Vet. 482. 

Vol. L 1 



S Case? in GhaI^cert. ' 

1812. The motion having stoo4 over, that authorities might 

Kj^v\J be produced, was thi?^day oaentipned before The Lord 

Bltth Chancellor. No instance was produced : but it was sull 

V* insisted, that such orders ha.d been made ; and the re- 

EuiHiitsT. fgygjjj,g could do no mischief. 
JVov. 13. ^ • • 

7%ff. j^or^ Chancellor. -1*^1 do not recollect - such an 
instance : but I take the rule to be this: Upon a bill for 
the specific performance of an agreement, until that prac- 
tice, upon wnich this application is made, was introduced, 
the first issue to be determined was, whether. the agree- 
ment is to be performed, or not ; and Jlccordingly the de« 
eree is always prefaced by a declaration, that the agree- 
ment ought to be performed. Where the Defendant by 
his answer says, there is no objection to the agreement, 
except what arises from the circumstance, that the Plain- 
tiff cannot make a title, the Court has conceived itself to 
have an authority in the answer, equivalent to that de- 
claration in its own decree, that the agreement ought to 
be performed : a sort of confession by the answer, that it 
ought to be executed ; and therefore upon such an answer 
E ^ ] the Court has gone the length of directing a referencfc 
to the Master to see, whether a title can be made : but, 
if the answer, upon reasons solid or frivolous, insists, 
that the agreement ought not to be executed, that puts 
the Plaintiff in this . situation ; that he is to look into the 
answer ; and if he finds nothing in it, that will avail the 
# ^ Defendant to-resist the performance, he either sets down 
the cause on bill and answer ; or, if there is any thine to 
disprove, takes another course. Where the record fur- 
nishes that question, whether the agreement should be 
carried into execution, unless the objection is removed 
by consent, that is the first question to be decided ; and 
I have no recollection of breaking in upon that ; the party 
being unwilling, that it should be broken in upon : and 
saying, he will have the cause heard. In all the orders, 
made before the vacation, the Defendant had jaken pos- 
session. 



The motion was refused. (1) 

(1) This ease has been followed by Balmanno ▼. JUmdey^ pott, 224. 

Paion ▼. Barren, po9i. 351. ▼. Shdton, po9t, 516. Oibwn v. Clarke^ 

po9t. 3 vol. 103. Biscoe v. Breit, ib. 377. Lvwe v. Mannert^ 1 Menvale, 
19. fVaUinger v. Hilbert, ib. 104. 
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♦ J812, 

WILLIAMS V. BIRD. Lurcoui'f 

" Urn Hkii^ I 

The Master of-tkit Rolls for The Lord Chancellor, jy-w^i 

A PETIT^ION^ presented ty Samuel Grimes and Eliza- Order un- 
beth hi^ wife, stated, tfiat by a deed-poll, dated the 25th f^^^^l ^ 
of November f 1801, the petitiono: Elizabeth * Grimes ^ by m. c.90,up. 
virtue of the power, given to lier by a settlement, ap« on proof, that 
point George Sly and John Millard to be trustees in the '*'**^',^ 
place of two other perspns, and to act in the trusts of the ][^abscondlDr 
settlement; that Mtllardy who was appointed receiver, in- Bankrupt, anS 
vested certain sums of money, being part of the petitioner not likely to 
Elizabeth Grimes* s sharer of the rents and profits of real '*''*'"• **^*J 
estates, in the purchase of different sums to the amount, ttiMte<MihoiilS 
in the whole, of 438/. \s. Bd. in the 3 per cent. Bank An- tnnaferitock 
nuitiesj in the names of Sly and Millard^ upon the trusts '"^^^ ^« names 
of the setUement; and by the said deed-poll it was de-^^^^^ 
clared, that they should stand possessed of the said 438A mmi, appoint* 
1«. Bd. and other stock, and of the interest and dividends ed a co- 
thereof, upon the said trusts ; which funds remained ^"^stee. 
standing in their names accordingly. [ * ^ ] 

The petition further stated, that Sly became ihscdvent; 
and absconded in March, 1803, *and a Commission of 
Bankrupt issued against him ; under which he had been 
declared Bankrupt ; that he never surrendered ; but de- 
parted the kingdom, and went beyond seas ; and had not 
hitherto returned ; that, if now living, he is resident in 

Bome foreign country, and incapable of acting in the . 

trusts of the settlement. <^'^ ^ ' '' ^ • y; % 

The petition then set forth, that Elizabeth Grimes had, u.-(. ^.^ ^- 

by another deed-poll, in 18 12, appointed Thomas Mitcheli^ "^ *'- 

a trustee with John Millard^ in the place of Sly; and, r!' J. V- 

submitting, that by virtue of the Act 3^ Geo. III. c. 90,f aj 
Millard, as one of the present trustees of the said trust 
funds, wal alone competent under the order of the Court 
to make a transfer into the joint names of himself and 
Mitchell, upon the trusts of the settlement, prayed an or- 
der accordingly. 

Mr. Johnson, for the Petitioners, stated^ that the Bank [ 5 ] 
of England would not suffer the transfer to be made with- 
out an order ; and suggested, whether an inquiry was 
necessary. 

TAs Master of the Rolls, upon the affidavit of the Soli* 
citor to the Commission, stating the facts of the issuing 

f a ) 5Aaw V. JTri^^, 3 Tm. 33 ; the case which gare occsaon for tl^ 
Actofj^ailiainent.. 
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I 

1812. of the Commission, tMit the Bankrupt did not surrender, 

i^v\j and that the deponent has been informed, and believes, 

WzLLiAxs Aat the said George Sly absconded from this kingdom 

^^•^ and went to Americaj or to some parts beyond the seas, 

and had never since returned, and i^'not likely ever to 

return to this kingdom, ma4e the order. 



BiBD. 



1812. THE ROYAL BANK OF SCOTLAND, Ex parte, {i) 
JVw. 11.13. . 

TTpon peti- THE ol^ect of this petition was to supersede a CQm- 
^^*o ^y » mission of Bankruptcy, and th«t the Certificate of the 
CertifiStesf- Bankrupts might be stayed. 

fidavits, filed Sir ArthUr Piggott^ and Mr CuUm^ in support of the 
after the peti- Petition^ applied for leave to file an affidavit. 
eriSmitt^" «r Samiu:l RomiUy, M. Sort, and Mr. Montague, for 
only in reply; ^*^ Assignees. 
according to 

SS^^nSk The Lord CuAvCEZisOK.'^It is now clearly setded by 
^^Iw^ Lord Hosslyn's General Order, (a) that a petition to stoy 
General A Certificate must be * supported by affidavits, filed at the 
rule, that a time of presenting it ; which has been adhered to so tena- 
P^*^^** ^y ciously, that a variation, I believe by an Order of mine, (a) 
Cert^cate ' ^^^ S^'^^ ^^ ^^* extent only ; that, if affidavits in reply 
fiuUng ia dis- are necessary, they may be made use of, notwithstand- 
missed with ing that Order; and, giving leave to file this affidavit, I 
miMondudT d****** *^ ^ understood, tiiat it is not my opinion, that 
of the Bank- Buch affidavit, if tendered, could be read. 
TupL Such being the rule, I have done this without scruple ; 

[ # 6 ] where a petition has been presented to stay a Certificate, 
.and, upon the fact of a debt, proposed to be proyed, and 
the Bankrupt applied upon the ground, that it would not 
turn the Certificate, I have directed the Secretary, or 
the Commissi6ners, to look into the proofs with that 
view ; and, if they certified accordingly, I have not de- 
layed the Certificate. 

As to the petition to supersede the Commission, I see 
no difficulty in ordering that petition to be immediately 
heard, without prejudice to what may be urged, as to any 
suit going on in the Court of Session in Scotkmd. 



Mv. 13. The petition having been withdrawn, a question arose 
as to the costs. 

(1) 1 Ro9^9 Bank. Ca, p. 375, S. C. 

faj 13tii Jifnil, 1796. 2 Co. Bank. Law. 293. ^ 

faj p. 6. IGth Mv. 1805. 2 Cs. Bank. Law. 294. ll Fes. 542. 
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•Sir Samuel RomiUy^ Mr, Harty and Mr, Montague^ in- 1812* 
sisted, that it is almost of course, that a petition to stay i^vN*/ 
a Certificate shall, if dismissed, be dismissed with costs ; The 
and, though this petition had also another object, it was RotaiBafk 
a proper case for costs : a great body, contending with ^^^^^^* 
individuals ; whose Certificate had been stayed ; which 
would not have been permitted, if The Lord Chancellor [ 7 ^ 
had been aware, that Uiis debt would not turn the Cer- 
tificate. 

Sir Arthur Piggott^ and Mr. Cullen^ denied, that it is 
almost of course to give the costs ; and contended, that 
this was not a case, to be so marked: the petitioners, 
creditors to the amount of 58,000/. residing at a great 
distance ; and unacquainted with tKe practice here ; and 
the Certi^cate being stayed only a few days. 

The Lord Chancexlor.— -The general rule certainly is, 
that, where a petition to Stay a Certificate fails, the peti- 
tioner pays the costs ; unless in ttie transaction there is 
some misconduct on the part of the Bankrupt. Here you 
have not fixed any misconduct upon the Bankrupts ; and 
therefore the costs, if demanded, must be paid; but 
merely by the effect of the general rule; not as setting 
any mark upon the conduct of the petitioners. Bankrupts 
are frequently crushed by the expense of supporting their 
Certificates ; which has produced the rule, that they shall 
have the costs, if the opposition to the Certificate does 
not succeed; unless in maintaining it there is- some spe- 
cies of misconduct ; which perhaps may not affect the 
Certificate ; but still may form a ground for refusing the 
costs. 



The petition was dismissed with costs. ^^ 
faj Ex parte Oardner, p9H, 45. 



8 Cases ix Chancery. 

1812. 

JviTit'ie. STAINES v. MORRIS. (1) 

Under a * THE bill, filed in this cause, prayed the specific per- 
contract fo^ formance of an agreement,* entered into by the Defend- 
rocnt"^' ant, for the purchase of two leasehold dwelling houses, 
term, whether part of the estate of the late Sir William Staines. A spe* 
from the ori- cific performance was decreed at the Rolls: and, an in- 
ginal leasee, quij.y i^^as directed, whether the indenture of assignment^ 
Aieimiec"^hc tendered by the Defendant, to the Plaintiffs, on the 24th 
purchaser of December^ 1807, for their execution, was a proper as- 
must covenant signment. * 

will^Tay-^ The Master's report stated, ,that the sale was by auc- 
iSntofrent ji^n, on the 10th of November^ 1807, with public notice, 
and perform- in the presence of the Defendant, and a particular notice 
ance ^^^ ?<>^®- previously to his agent, that the vendors, who were de- 
he ainnothafe scribed in the particular as executors and devisees in 
a covenant for trust, would not covenant for the title; as executors 
the title from, never did covenant further, than that they had done 
the assignor; nothing to encumber. By the abstract of the title it ap- 
«tecutor*and P^*"^^^' ^^^^ ^^^ original lease was made on the 13th of 
also by ex- February, 1793, to George Clarke; who, by a deed-poll. 
Dress stipu- dated the 26th of September, 1795, assigned the premises 
CMtsdonot^® ^'^ W^i//iaw Staines, for the remainder of the term, sub- 
IbUow the j^t to the future rent and covenants. That assignment, 
event of ihe which was executed by Claris only,* contained a covenant 
•uit; where a qq ^he part of Sir Wtlliam Staines, for himself, his exe- 
i" rawed^^" cutors, administrators and assigns, to pay the rent,* and 
perform the covenants, in the original lease reserved and 
contained on the tenant or lessee's part; and to indemnify 
Clarke, his heirs, ex'ecutors, and administrators, from the 
same ; and under that assignment the testator took the 
premises. • 

£ 9 ] ■ The report further stated, that, notwithstanding it was 
expressly agreed at the sale, that the Plaintiffs would 
not covenant for the title, the draft of the assignment, 
as prepared by the Defendant, contained on the Plain- 
tiffs' part covenants, that they had done 'no act to en- 
cumber; that notwithstanding any act by the Plaintiffs, 
or by Sir William Staines, to the contrary, the lease was 
valid ; that the Plaintiffs had absolute authority to as- 
sign: for quiet enjoyment, free from all encumbrances 
by them or Sir William Staines ; (subject only to the rent 
and taxes ;) and for further assurance ; with the follow- 
ing covenant, on the part of the Defendant: ^^ that he 
*^ the said Thomas Morris, his heirs, executors, adminis- 
**' trators, or assigns, shall and will well and truly pay, 

(1) mikim ▼. Fry, 2Ro9«?9 Bmik. Cat. 371. and IMetwaU, 244. 
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^' perform, fulfil, and keep the rents, covenants.and agree- 1812. 
^^ ments in and by the said in par} recited indenture of K/^>r\J 
^ demise or lease reserved and contained, and which, 8taivs« 
** on the lessee's part, are or ought to be paid, pcrfortned, moebi* 
^ fulfilled, and kept, for or in respect of the said pre- 
^ mises, hereby assigned or intended so to be, or any 
^^ part thereof, from and after tha 25th day of December 
^ instant, for and during the remainder of the said term 
" of fifty-seven years." 

The draft was returned; all the covenants on the 
Plaintiflfs' part, except that they had done no act to en- 
cumber, being struck out: but the covenant of the De- 
fendant to pay the rent and perform the covenants being 
left standing. The Defendant's Solicitor afterwards sent 
to the Plaintiffs' Solicitor the assignment engrossed ; 
omitting that covenant ; but not communicating, Aat he 
had omitted it. That omission being observed hy> the 
Plaintiffs' Solicitor, he returned the engrossment and 
draft; insisting, that the Defendant's covenant should 
be restored ; and the Defendant on the 24th of December j r .^ -i 
1807, tendered the deed for execution ; as it stood, with- L ^^ J 
out that covenant. 

The Master stated his opinion, that the indenture of 
assignment, tendered by the Defendant to the Plaintiffs, 
for their execution, was a proper assignment. 

To that report, an exception was taken by the Plain- 
tiffs. 

•Sir Samuel Romilly^ Mr. Itaithby, and Mr. Preston^ in 
support of the Exception^ cited Pember v. Mathers, (a) Co. 
Utt. 231, fl. Litt. S. 667. Shep. Touchst. 177. Shep. 
Abr. 539. Finch's Law^ 109. 

Mr. Richards^ Mr. Hart^ and Mr. Hall^ for the Mas^ 
ter*s Report^ cited Walker*s C9Lse;(b) contending, that, 
if the bite Sir William Staines had improvidently taken 
upon himself an obligation, the Law did not cast upon 
hiro, it did not follow, that in Equitv the assignee was ' 
bound to indemnify him in respect of that obligation. 

The Lord Chakcellor.- — ^I take the circumstances of • JV«v. 11. 
this case to be, that there was an original demise to 
Clarke^ afterwards assigned to Sir William Staines ; and 
by that original demise the premises were of course let, 
yielding and paying the rent, and performing the cove- 
nants : but beyond that I take it, that there was an express 
covenant for payment of the rent and performance of the 
covenants, and the usual covenant on the part of the 
lessor, that the lessee, payi^ the rent, and performing [ 11 ] 
the covenants, should enjoy the premises for the term. 

fa J 1 Br9. C. C. 52. fbj 3 Rep. 32, and Sidei^fin, 402. 
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1812. Suppose, instead of an assignment actually executed bjr 

U^vvi/ Clarke^ the original lessee^ to Sir William Staines j the 

STAsvxt Question had occurred upon an agreement between them 

V' for the purchase and assignment of the term ; and a bill, 

^'^''' filed for the execution of that agreement. The question 

then would be, what ought to he the nature, form and 

terms, of the instrument, by which that agreement was 

to be specifically performed. 

Lessee under It is clear, that, where a lessee covenants, that he, 

mnUo a* Ae **" executors, administrators and assigns, will pay the 

rent, and^per* ^^^^ ^^^ perform the covenants, though he parts with 

form the coYe- the possession, and though many subsequent assignments 

nants, liable have taken place, he remains, in the case- of an express 

whole t^ covenant at least, liable during the whole term. As to 

notwithstand- ^^ assignee there are two ways of putting it. That an 

ing assign- assignee is liable during his own possession is clear: 

inents.(l) whether he remains liable, after his possession deter- 

to Assignee r^^^°^^9 is a very different consideration : but the point, 

though liable in such a case as I have stated, a bill for the specific 

during his own performance of an agreement to assign, would be, what 

possession. jg ^]^^ equiuble situation of the original assignor and 

the assignee, taking from him during the remainder of 

the term. 

In this case Sir William Staines would be bound to 
enter into the ordinary covenants for the title ; and there 
is no instance of an assignment, drawn with proper cau- 
tion, which is not made expressly subject to payment of 
the rent and performance of the covenants, on the part 
of the lessee, his executors, administrators and assigns, 
reserved ; for though, if the assignee should part with 
the possession, the lessor might not be able to recover 
at Law against that assignee, yet if the original assignor 
[ ^2 ] enters into a covenant for the title, and the assignee 
takes the premises, in the question, as between the as- 
signor and assignee, the former has a right to say to the 
' latter, ^ you stand as between us in the situation, in 
^ which I originally stood to the lessor ; and, if he un- 
^* der the express covenant resorts to me, you taking the 
. *^ premises from me, it is fit, that the rent, if paid by me, 
^^ should be reimbursed to me by you." This produces 
these covenants of indemnity. 

If therefore this stood upon agreement, the proper ex* 
ecution of such an agreement would be an assignment 
by Clarke^ covenanting for the title ; and Sir WiUiam 
Staines on the other hand entering into those covenants^ 
implied and expressed, which are intended on his part to 
be executed, wnere they ar%both expressed and implied: 
an assignment, not. only subject to payment of rent and 

{(1) KunkleW Wjfttick, 1 DslL SOS.} 
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pcrfonnance of .the covenants; but the instrament, exe« ISIS. 
cuted«snd accepted by him, containing an express cove- Ov%^ 
nant to pay the rent and perform the covenapts. Sir WU' Stahhm 
liam Stames^f having accepted the assignment, dies ; and ^- 

his executors propose it to sale. This is not a case, in ^^^^ 
which the Court will look at it with reference to the con* 
•iderations, that occur, where the original contract is 
silent, as to what is to be done on the one side and the 
other : but the vendors bargaining in the article of sale, 
that they will not enter into a covenant for the title ; the 
purchaser upon the conditions of sate not bargaining, 
that by reason of that there shall be any of the usual 
covenants on his part abstracted from the assignment. 
I think further, that this would not alter it; the execu- 
tors, as executors, would not be bound to enter into such . 
a covenant : but by the express terms they were not to 
do so. 

When the draft was laid before the Plaintiffs^ Solicitor, . 
these covenants for title were sfruck out. The question [ 13 .] 
is reduced to this. The Equity is clear, that he who 
takes an assignment of a term, shall take it, giving a co- 
venant of indemnity ta the assignor against die paymen( 
of the rent and the performance of the covenants ; and 
there is no distinction between the cases of assignment 
by the original lessee, and by an assignee of that origi- 
nal lessee : the propriety of enforcing that covenant being 
as manifest, in the case of the assignee, that he may be 
indemnified in respect of his parting with the possession 
out of which the duty to pay the rent accrues, indepeuf 
dent of actual covenant, as in the case of assignment by 
the original lessee. It is however said here, that, as there 
is.no covenant for the title, there. can be no covenant for 
indemnity. I do not admit that. The purchaser, knowing 
he is not to have a covenant for title, gives a price ac- 
cordingly for the esute without such covenant. He buys 
the covenant of the original lessor, and the title, which 
the executors of the lessee can give him without the bene- 
fit of such a covenant as he would have had, if the origi- 
lial lessee had been lessor. Then why is the assignor not 
to have a covenant against the rent? The purchaser 
knows, that the title may, or may not, be disturbed ; an<) 
if there is no covenant for indemnity against the rent, 
the consequence is, that the lessor, having the original 
lessee liable to pay the rent for premises, deteriorated 
perhaps by fire, and the landlord not bound to rebuild, 
may, though he has the power, decline to evict for non- 
payment of rent ; as the original lessee, though not the 
assignee, may be able to pay ; and, if there is a -mesne 
assignee, and the original lessee on making over his ^ 

tide has got an indemnity^ why should not the mesne 

Vol. I. -2 
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1812* assignee recover from the assignee, who has the pos- 
Kjy'yJ session, in respect of which such a covenant is entered 
Staihss into? 

M0BBT8 * '^ ^* **'^' ^^^ WUHam StcAnes*s estate may not be liable, 

r •'T'l '* ^ould not be liable for the value of the premises in 
L 1? J the case of eviction by a stranger : but then it must be 
recollected the rent ceases. It is said Sir Wtiliam Staines 
would not be liable to Clarke: but he would clearly. 
First, he has taken the premises subject to payment of 
the rent and performance of the covenants; and even 
without an express covenant he could not in Equity sayi 
that he had taken from the lessee an assignment, subject 
to this condition, that he would pay the rent, and perform 
the covenants ; and yet, holding the premises, insist that 
the lessee, as 'assignor, should in his place be subject to 
pay the rent and perform the covenants : but it does not 
rest upon his general liability under those words : as here 
is an express covenant, that Sir William Staines will pay 
the rent and perform the covenants ; and then even a 
Court of Law, certainly this Court, would not suffer hirh 
to avail himself of the circumstance, that he had not exe- 
cuted the instrument. Unless he make out, that the non- 
execution was a consequence of some alteration, that not- 
withstanding the covenant it was not intended, that he 
should take, he would either by the express or implied 
covenant, be liable to Clarke^ if called on by the lessor ; 
and then attending to the circumstances and conditions 
of the contract, and the equities of the case itself, upon 
which the price must be considered as calculated with 
reference to the securities in this Court, if the assignment 
is to be executed, the covenant for indemnity must be 
inserted. 



The exception was allowed. 

JVov. 16. The Lord Chancellor.— Upon the question of costs 

in this cause, the fact isadmitted, that it was expressly 

[ 15 ] stated at the sale, though that was not necessary, that the 
executors were not to covenant for the' title. The draft 
of the assignment, as originally drawn by the Defendant's 
agent, notwithstanding what had passed at the sale, con- 
tained a covenant on the part of the executors for the ti- 
tle. The Plaintiffs' Solicitor struck out that covenant ; 
' leaving the Defendant's covenant for indemnity ; and both 
parties left the material words, as they appear to me, in 
the habendum^ ** subject to the payment of rent and 
9 *^ performance of the covenants henceforth to be paid and 

^^ performed on the lessee or tenant's part." 
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The draft, sent thus reformed to the Defenduit's So- 1812. 
licitor, was by him eng^ssed, without any comrounica- K^vsJ 
tion to the Plaintiffs, omitting the Defendant's covenant, 8TiLun» 
which was in the draft, as settled for the Plaintiffs, to ^* 
pa^r the rent, and perform the covenants ; which really in ^aaift. 
point of legal effect is a covenant, upon which no action 
can be brought, except, by the person with whom it is'en- 
tered into; and no damages can be recovered, unless that 
person has suffered damage by being called upon to pay* 
Under these circumstances the engrossment, thus tendei^ 
ed without any communication to the Plaintiffs' agent, . 
that the covenant, which he had left in the draft, settled 
by him, had been struck out, whether properly, or not, is 
immaterial, I must hold, according to all professional con- 
duct, that a communication ought to have been made, 
that a covenant, which according to the settled draft was 
to be a part of die assignment, had been omitted in the 
engrossment. It is clear therefore, the Defendant ouffht 
to pay the expense occasioned by that : but the question 
I have to decide is, not, whether the conduct of either 
party was right or wrong up to that period ; but whether 
there was a fair ground for dispute as to the insertion of 
this covenant, llie costs of the action against the auc« 
tioneer must be paid by the Defendant. As fo the costs [ 16 ] 
of the suit in Equity, it is in many cases very hard, Aat 
costs should, follow the event of the cause : yet all my ex« 
M{ienc£ has persuaded mie, that it is much to be wished 
^iai^.e. course of the Court was so. Certainly however 
diat is not the present course of the Court.' Where there 
is a fair case for consideration, it is not the course to 
visit the party who &ils with costs. Upon the question 
in this cause, which I separate from all questions upon 
the propriety of previous conduct, my opinion has never 
fluctuated : but, the Master having expressed his opinion, 
that this covenant ought not to have been inserted, and 
considering what passed at Law, that the Judges would 
not decide the case until they had the opinion of this 
Court, and that professional men have differed upon the 
question, it would be too presumptuous in me to set such * 
a value upon my own opinion by marking the resistance 
of the Defendant with costs. 

The costs at Law therefore must be paid ; and the d^ 
cree must be taken without costs. 



<6 
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Tnjunction 
obtained by 
. obligor in a 
joint and seve- 
ral bond ; the 
co-obligor 
not a party. 
Execution 
Upon a joint 
judgment, 
with notice to 
the Sheriff of 
the injunc- 
tion, and di- 
rections not 
to take the 
Plaintiff in 
EquitT, not a 
breacn of the 
injunction. 

[•ir] 
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CHAPLIN V. COOPER. 

ON the dissolatiaB of partnership between the Anintiff 
and Defendant, the stock in trade^ book-debts^ and good* 
will, were assigned to the Plaintiff, in * consideration of 
1200/. to be paid bf instalments ; to secure which, the 
Plaintiff, and HamiUtm as her surety, gave their joint and 
several bonds to the Defendant, and a warrant of attor^ 
ney to enter up judgment against them, as on a tnutuatnt* 

Judgment was accordingly entered up against* the 
Plaintiff and HamiiM^^ joindy. The last instalment of 
900/. having become due in April last, the Plaintiff filed 
ber bill; alleging en'ors in the amount of the debts; 
praying an account ; an abatement out of the instalment ; 
and an injunction to stay legal proceedings against th^ 
Plaintiff. 

To this bill, Hamlton was not a par^. 

The Plaintiff obtained the common injunction for want 
of an answer ; restraining ^^ all further proceedings at 
\^ Law, against the said complainant, touching any of the 
*^ matters in the bill complained- of, until answer or fur* 
** ther ordv^" 

The Defendant, a£ter the injunction was obtained, toojk 
out aeo^Jotf on the judgment against the Plaintiff and 
ffamiltony jointly ; but the Attorney gave written direc* 
tions to the Sheriff^s officer to tak<e HamiHon only ; and 
not the Plaintiff; suting, that, as to her, diere was an in- 
junction to restrain proceedings. J7aifi{/if9n being arrested 
on the cii^'aif for 904/. 12s. two motions were made : one 
by the Plaintiff; to commit the Defendant and his Attor* 
ney, for a breach of the injunction : the other by the Plain- 
tiff and Hamilton^ that, on paying the 904/. 12s. into Court 
£faiRf/if on. might be discharged. 

iUr. Har$^ in support of the Motionsj^^The issuing of a 
writ of execution, is a breach of an injunction ; although 
the party be not actually taken under it. Upon this prin« 
ciple, in the case of Leonard v» Attxveli^ (a) a proceeding 
against the bail was held a breach of an injunction. This 
is a mucl^ stronger case ; and in diis instance the effect of 
Ibe suit is gone b^ parting with the money* 

Sir Samuel RonuUy^ and Mr* Shadwell^for the Defendant. 
— The case of Leonard v. AtttveU has no application. This 
is the case of a bill, filed against an obligee, to restrain 
proceeding on the bond. The surety, who is not a Co- 
rlaintiff, thinks himself entitled to an injunction, when 
he is not a party to the suit. These are, indeed, his mo- 

C^J 17 7€9. 385. 



dons. There was no proceeding againsr the Plaintiff; the ISIS. 
SheriiF being expressly directed not to take her, in conse- Wn/ . 
quence of the injuactioti, which bad previously issued. CBxnn 

Mr. Hart, in Reply, — The case of Leonard v. Attwell is ^ "• 
ma authority, that any indirect step is a breach of the in- *^''*' 
Ttmction. The Defendant's intention, that the Plaintiff 
nersclf was not to be taken, is immaterial : the actual 
fssutng of the writ against her being a breach of the in* 
junction ; which was necessary by the form of Law, to 
enable the Defendant to proceed against another person. 
Yoiur Lordship, if applied to, might have permitted the 
Defendant to proceed against Hamilttm / but she had no 
right herself to exercise that discretion. 

The Zor</CHAircsLi.OR.«*-It is now clearly settled, that [ 19 ] 
if an injunction is obtained by a Defendant at Law, who Breach of 
has given bail, a proceeding against the bail is a breach injunction bjr 
of the injunction : but within my own memory that was £!2iS^a£ 
not the course: and the bail were obliged to file a bill^^ 
themselves. The alteration, I believe, began with Lord 
Thurhw : but, there is no instance where, upon the notion, 
that if one.obltgor paysbjr compulsion, the other wilt 
cither have to indemnify him, or to contribute finally to 
the debt, it was ever held, that if one obligor comes here 
alone for an injunction, i^rithout making the other either 
a Co-Plaintiff, or a Defendant, a proceeding at Law against 
Aat co-obligor was a breach of the injunction. 

If there is cuiy breach of the injunction here, it i^in 
respect of the writ of execution against this Plaintiff: but 
the question is, whether substantially it is a writ of exe- 
cution against her. When the motion was first made, I 
thought it a breach of the injunction ; coqceiving diat die 
writ of execution, given to die Sheriff without any in- 
struction, was, upon his receipt of it, a command of the 
Law to him to take the Defendant ; and whether the She* 
riff did, or did not, take her, it would be a proceeding. 
If, however, a direction was given to the Sheriff not to 
proceed against the person of that Defendant, and notice 
of the injunction, restraining any proceeding against her, 
that Defendant is named in the writ fro firmd and tx* 
necessitate; and it is in substance a proceeding against * 
the other Defendant only, and therefore not a breach of 
the injunction. 

The first motion was refused ; and, upon the second, it 
was, by consent of the Defendant, ordered, that on paying [ 20 ] 
the 904/. 121. into Court, and undertaking to pay the 
Sheriff's poundage within two da^, and the co&t9 of 
both mouons, when uxed, JSamtlton 9hould be dis- 
charged. 
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1812. 
Jtous. WORGAN V. RYDER. 

AVv. 12. 

Thoagfa, by THE Pl^ntiff; as dowress, filed a bill against tlie De- 
ttttlqgy to the fendant, as heir, for an account; alleging freqaent appli* 
^f^wt^ cations to him, and refusals, on his part, to settle. A de- 
decree for ^^^^ having been made in favour of the Plaintiff, a ques* 
dower merely, Uon arose, as to the costs of the suit, 
they were ^, Leach^ for the Defendant^ objected to costs being 

fltttioS']^ allowed the Plaintiff; on the ground, that they are not 
Bstance. allowed at Law ; and that, upon this head, the jurisdic- 
tion of Courts of Equity is concurrent, (l) 

.Sr Samuel RomUly^ and Mr. Bell^ for the Plaintiff in- 
sisted, that the rule applied to those instances onlv, where 
the sole object was to obtain an assignment of dower* 
The principle was, clearly suted by Lord Thurlow, in 
[ 21 ] Luca^ V. Calcraft^(a) and does not apply, where the dow- 
rcss has made, as she clearly had in the present instance^ 
every attempt to settle ; and that where the husband died 
seised, and the Law gives damages for keeping the dow- 
ress out of her dower, the Law gives costs ; and here the 
dowress is entided against the heir to an allowance for 
dower for the time past* 

The Master of the Rolls observed, that, as in this case 
the widow had, without any just pretence, been vexa- 
Udusly kept out of her dower, she must have costs, ^1)1 

(1) Mtfyfyv, Mmd9, 2 F<». Jun. 122. 

faj 1 Bro, C. C. 134. 2 Dick. 594, cited from the fonowing note of 
Sir Samua BomUtf. 

^ C%aiic€fy^— Lucas v.CA£eKirr, 90th .4^^ 1782. 

Lord Chafculob. — ^Where a widow comet into this Court for the ain- 
gle purpose of hsvinj^ dower assigned her, costs do not foUow the suit. 
I have been furnished with several precedents ; but not one, i» ^ich 
costs have been given on the single point. In biUs for dower separate . 
questions of title often arise, which may be conducted vezatioiuly, and so 
as to be the subject of costs ; but costs are not to be giveiiy as of course^ 
with respect to setting out dower only. 

. At Law a mere writ of right of dower, or a writ to sssign dower, car- 
ries no costs. 

{(l)'See the oider as to cotU in Tabeh r. Tabde^ 1 Johns. Cha. Rep. 45.} 
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ANDREWS V. PALMER. (1) jy.^. 13. 

A MOTION was made by the Plaintiff, for the pabli- Depositioiif, 
cation of depositions, taken *de bene esse; on the ground, ^^en de bene 
that the witness examined had sustained a ♦ serious bodily f***^» "'^Jllillf^ 
injury, and would be perfectly incapable of attending a Ih^wltncss, 
trial at Law. * * • from a bodily 

Mr. Hart, Mr. Wilson, and Mr. Heald, in support ofthe'^mjyf ^oat- 
Motion, contended, that the publication of depositions, {^ not pub! 
taken de bene esse, might pass, where the witness was^Ushed; as they 
from indisposition, incapable of attending the trial. could not be 

Sir Samuel Romilly, and Mr. Wetherell, opposed the Mo- ««d without 

tion, on the ground, that all the applications for this-^^^i^^J^^^^e 

purpose were upon the death of the witness ; but where witness was 

there is only a temporary cause, preventing the cxami-then unable to 

nation, which may be removed, the Court will be ex- !J!f "ffi!,^"l*"i 
^ t -If \ if • rr»\ • the amdavit of 

tremely unwilling to order publication. The witness may the surgeon as 

vecover, and be able to attend at the trial. to the pro- 

bability of his 

The Lord Chakcellor.— I have a rccoHcction of some orde^r'^ww^' " 
case, where this was much considered ; and I believe the made for the 
course taken was to order the officer, in whose posses- officer to at- 
sion the original deposition was, to attend with it at the J'i^ *\{!^th 
trial; and, if it was proved. to the satisfaction of the original depo- 
Court of Law, that the witnefs was unable to travel and ution; to be 
attend, 'then the original deposition should be tendered ^^"^e'^^s if 
. to be read in the Court of Law. That gets rid of much onhe'^fnl^^ 
danger; as the depositions, if published, could not be to attend 
read at Law, unless it was proved to the satisfaction of«liouldbe 
the Court, that the witness could not be' examined af. the P^'o^ed. 
trial, (a) In the one way you have the deposition pub- C * 22 ] 
lished, that ought not to be published, if that fact should 
not be established : in the other you have the benefit of 
it without publication; unless it should be proved, ^hat [ 23 ] 
it is necessary. I'his affidavit is too loose ; that the wit- 
ness will not be able to travel for a considerable time. 
The surgeon ought to have made an affidavit with refer- 
ence to the time, when the trial is to come on ; pledging 
his professional judgment to the probability, that the 
witness will not be able to attend at that time. If the 
affidavit was more precise in that respect, I think I ought 
to make such an order as I have mentioned. 



An affidavit was afterwards produced more precisely 
worded ; and the order was made accordingly. 

(1) Corbett V. Corbett, poit, 335. Jme9 v. Jonet, I Cor, 184. 
("a J See LuUcrel v. Hepiell^ 1 Mttd, 284. 
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jv>«. 14. 16. STOCKLEY v. STOCKLEY. 

Spedfic per- WILLIAM STOCKLET^ being seised under three free- 
fomiance of a hold leases from the Earl of Ptrbys one dated 1768, of 
SISt!fto*" * ^^^^ ^^^^ <^^'* Tenement; another, dated in 1771, 
Itnd: the ef- of a farm, called StocAley\ consisting of*a messuage and 
feet of a family several pieces of land, amongst which were two mea* 
I^J^uT'^^^^'dows, galled Long-Shoot and Ruah-Hey; and the third, 
rigfau; with dfted in 1772, of moss lands, afterwards improved, and 
part^perform. divided into six closes, called the Moss Closes i by. his 
anoebypos- will, dated the 3d September^ 1782, disposed of his pro^- 
im*rov#.*"^ perty in the following terms : '* I give and devise to my 
nenta ; and ^^ ^^^ Benjamin^ when he comes to the * age of twenty-one 
scquieacencc ^^ years, all that my messuage or tenement, now in the 
acariuneteenu possession of JS^ari/ib«^^, as farmer -thereof,*' sub- 
penon beiiiff J®*^* ^^ certain Annuities ; " I give and devise to my son 
peimittedto *^ Tliomas^ all that my messuage and tenement, wherein 
act upon bis ^^ I now live,'' subject also to cerutn Annuities, 
conception of The testator died in September^ 1782. At the time, 
ques^n^'alt ^^^^ ^e made his will, he occupied the farm called Gote^s 
uie time by Tenement^ the two meadows called Xois^-iSA^I and Rush* 
the Defend- Hcy^ and two of the Moss^ Closes: and he resided in the 
H^'^y^^^J^"^ house, part of Gore^s Tenements the residue of the pro- 
he acquietced pcfty comprised in the lease of 1771, together with the 
under expec- four remaining Moss Clos^, and a house thereob* being 
taUons from held by Edward Fostet. .•* 

wWcC vw^n '° yanuary^ 1787, a meeting took place ; at which the 
part disap. executofs and widow of the testa.tor, the Plaintiff Thcmat 
pointed. Stockley^ the Defendant Benjamin Stockley^ and Benjamin 
[ * 24 ] Stockky the elder, their grandfather, were present, in 
order to settle the affairs of the testator. 

At that meeting, Stociley, the grandfather, suted to 
the Plaintiff and Defendant, that, as the two closes, called 
. Lort^'Shoot and Rush'Hey^ were comprised in the lease 
of 1771, it would be more convenient, that the Defend- 
ant should have them ; and should give, in exchange, the 
four closes of moss land, demised to Foster ; adding, that 
he knew the latter were not so valuable as the former ; 
but that he would make amends to the Plaintiff; to which 
projposal the Plaintiff, who was then an infant, and the 
Defendant, then adult,- agreed ; also that during Fos» 
ter^s lease the Defendant should pay the Plaintiff a cer- 
tain rent. ' . 

The Defendant was soon after put in possession of the 

[ 25 ] two closes, called Long'-Shsot and Rush" Hey ; and*had 

ever since continued in possession. He also paid the 

rent to the Plaintiff until the expira^on of Foster's lease^ 

in February^ 1789; when Uie Plaintiff was put into pea* 



• •• 
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session of the four moss closes, and had ever since eon- ldl2« 
tinned in- possession of them ; as also of the other two v^v^o 
mos/ closes, and of the messuage and premises called Stockuv 
Gore*s Tenement^ comprised in the lease of 1768; but ^^' 
no cpnveyance had ever been executed by the Plaintiff or cklst. 
Defendant, either of the four moss closes, or of Long^ 
Shoot and Ruah'Hey. 

The Defendant having commenced an action of eject- 
ment, to recover the four closes of moss land, and the 
house thereon, the Plaintiff filed his bill \ insisting, that 
if any doubt could arise on the construction of the will, 
he was entitled to an execution of the agreement, upon 
part-performance and acquiescence for nearly nineteen 
years, and improvements by him ; that Stockley^ the 
grandfather, had left the Defendant a moiety of an estate 
at Burscough ; which he would not have done, in case 
he had suspected, that the Defendant would have endea- 
voured tu set aside the agreement ; which estate the De- 
fendant now enjoyed ; and praying a specific performance 
of the agreement, with the consequential direcdona for 
mutual conve3rance8.. 

^ The answer insisted, that the tesutor, by the words of 
his will, bequeathed to the Plaintiff only the messuage 
or tenement, where he then lived ; and that the lands, 
belonging to Siociieys^ at that time in the occupation of 
the testator, were not included ; but only such lands as 
were nsually held with Gore's Tenement. The Defendant 
admitted the meeting ; but stated, that on his objecting 
to the proposal, made by his grandfather, the latter in a 
threatening manner said, that he would force the Defend- 
ant to be quiet ; or would leave him worse ; from which [ 26 ] 
the Defendant apprehended that. his grandfather would 
alter bis will, by which, as the Defendant had reason to 
believe, the whole of the estate in' Buracotlgh was given 
to him ; and, therefore, because he stood very much in 
awe of his grandfather, he forbore to urge bis claim any 
more. The Defendant denied the agreement, and the 
alleged acts of part-performance ; but admitted, that the 
Plaintiff had got into possession of the four closes of 
midbs land, and was still in possession of them ; the De- 
fendant being restrained, by the threats of his grand- 
father, who died in 1805, from sooner asserting his right 
to die moss closes. He further suted, that he was under 
the original will, made by his grandfather, to have taken 
the whole of his estates ; and that his grandfather, by 
revoking his original will, and giving the Defendant only 
a moiety of the estates, the whole of which were at the 
meeting promised to him absolutely, had deceived and 
disappointed him ; and he therefore submitted, that he 
was no longer bound to acquiesce in the proposed ar* 
Vol, I. 3 
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iBlfl. rangement* The Defendant also insisted upon lhA% 
\^r>r>J Statute of Frauds, (a) in bai^to the i^elief sought by the 
Stocklxt bill. 

^- The decree, made at the HoUs on the 2rth of June^ 

8T0CKL1T. ^gog^ which, it was admittei, had not been drawn un ac^ 
cording to the intention of tfa^ Court, directed, thaf the 
bill should be retained for twelve months, and that the 
Defendant should be at liberty to bring an ejectment for 
the recovery of the property, and proceed to trial ; and^ 
on the trial, the Plaintiff was not to set up the Statute of 
Limitations ; and the injunction, which had been granted^ 
restraining the Defendant from proceeding at Law, was 
continued ; and all further directiona were reserved, with 
liberty to apply in the mean time. 



[ 27 ] From this decree the Plaintiff appealed to The Lord 
Chancellor, 

Sir Samuel Romtlly^ and Mr. Bell^ for the Plaintiff^^ 
This is a bill to carry into execution an agreement, en- 
tered into a long time ago ; but that agreement has bees 
acquiesced in, from the period when ic was entered into, 
until the filing of the bill ; between eighteen and nineteea 
years. The Defendant conceives, that he is entitled to 
extricate himself from the obligations, imposed upon him 
b^ the agreement, because the grandfather has not given 
him all that he expected. The grandfather did devise to 
the Plaintiff and Defendant according to his promise ; 
and it is quite immaterial in what proportions'; or what 
was the value of the. estate, given to each of them. 

In 1806 the Defendant for the first time sets up a ude^ 
not only to the property he gave, but also to that he re* 
. ceived in exchange ; contending, that the devise to the 
Plaintiff extended only to the house, in which the testator 
resided \ and not, as it must be construed, to the whole 
farm, occupied by him. Whatever may be the construc- 
tion that ought to be put upon the will. The Master of the 
RolU^ if his opinion was, ^at the Defendant should pro- 
ceed in ejectment, should have dismissed the bill \ as it 
proceeds upon the principle, that the Plaintiff here has 
no remedy at Law. Nothing, indeed, can be tried by 
this ejectment; the legal estate of the four closes being 
certainly in the Defendant ; and the object of this suit 
to get a conveyance from the Defendant of that legal 
estate. When the circumstances are considered, that the 
agreement was entered into under the immediate auspices 
of the grandfather,, who has made a dispositioil of his 

f «J But 29 OK 2. c. 3. 
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^own p r c p efty on the fcith of it; the long acquiescence;, 1812. 
*llie coostniction of the patties, especially ttie Defendant, Vi^nr^ 
an ^ult, at the date of the agreement ; the Plaintiff is Stocklxt 
emided to the decree his bill seekil ; admitting that the '^* 
Defendant would, at Law, Be entitled to recover the four r^*'^^" 
aiolb closes. The obJec^<vi from the Statute of Frauds l 3° J 
16 answered b^ the fact, that there has been a part-per- 
femHttiee. It la next contended, that the agreement was 
ibade with the Plaintiff, when an infant : but every agree- 
ment with an infant is not void ; and the Plaintiff, when 
adult, acquiesced in, and confirmed this agreement. The 
Defendant himself acquiesced in it, until the death of his 
grand&ther ; and then, as he has not got the whole of his 
grandfather'^ property, would disturb it : but supposing 
the agreement not beneficial to him, yet, having waited 
until his grandfather's death, it would be a fraud in the 
Defendant to impeach it ; the grandfather having made 
lits will on the faith of it. The agreement was a family 
arrangement ; to establish the peace of a family ; and in 
this respect the case resembles Stapilton v. Stapiltoh.(a) 
The only difference is, that the grandfather here held 
out>i that he would make a provision. 

Mr. Martin, and Mr. JSeys, for the Defendant, — The 
doses Long^Shoot and Rush-Hey were not demised by 
those names : nor mentioned by those names in the will. 
This agreement was intended as an exchange ; which is 
not immaterial ; since, if the Plaintiff was ejected from 
the closes he received in exchange, he would be enti- 
tled to recover those he gave. One of the grounds, on 
which the Plaintiff's claim to a specific performance rests, 
is, that the Defendant takes an advantage under his 
grandfather's will. That is 'not in proof: neither does 
any thing appear on the face of the will to corroborate [ ^9 ^ 
the assertion. This, therefore, is not an agreement, 
specifically to be performed. As all the six closes either 
descended to the Defendant, as eldest son and heir, or 
passed to him as devisee, there was no consideratioh for 
the agreements If the grandfather proposed an exchange, 
under a misapprehension of the parties' rights, what 
Equity has the Plaintiff? The first question, therefore, 
is, whether any consideration ever passed to the Defend- 
ant; which might be successfully contended, if the legal 
estate of the two closes passed to the Plaintiff. The 
next question i^, whether this was an agreement, entered 
into by parties, cognizant of their rights : such an agree- 
ment as this Court ought to jperform. The case of Sta^ 
pikon v. Stapilton differs from the present. That was the 
case of an actual conveyance of the estate ; a voluntary 
settlement ; where all the parties were apprised of their 
faj 1 Atk. 2. 
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1812, rights. If these parties had sabsequcntly executed i^ 
\^ysj deed, the Defendaot could have no relief. The proposal 

STociLur and represenflftion came from the grandfather. It w#ul4 

^ ^' . have been different, if the proposal had come from the 

^^*"»- Defendant himself. 

Sir Samuel Homilly, in Seplif.'^The Defendant says^ 
that he did not enter into the agreement ; but that he waa 
silent and forbore to urge his claim. If the two closes 
did not pass by the devise to the Plaintiff, but descended 
to the Defendant as heir, yet the agreement is binding 
upon him. There is no pretence for alleging, that the 
Defendant was ignorant of his rights. The answer ad^ 
mits, that he was aware of them i but says, he was in* 
duced to accede^by his expectations from his grandfather. 
The Plaintiff, acting on the faith of the agreement, has 
improved the property in his possession ; a fact admitted 
fa^ the answer. The grandfather actually made a provi* 

[ 30 ] sion on the £aith of the agreemey : the Court, therefore, 
will not disturb it, under all these circumsunces. Whe* 
iher die grandfather left to the Defendant die particular 
estate, which he promised, is immaterial. It is sufficient, 
that the Defendant took that promise, as the considera* 
tion ; and whether it was realized or not, is of no conse- 
quence. His expectation being disappointed, he cannot 
resort to his ori^nal right. With regard to the Defend* 
ant's character, as heir, an heir stands in the same sittia* 
tion with a stranger, as to election. 

AVv. 16. 7%^ Zcr^ Chancellor. — If this cause can be deter- 

mined, assuming, that these two closes did not pass by 
the will to the Plaintiff, but that a Court of Equity ought 
to determine them to be his, the expense of a trial at Law 
Fanilyoom- must be regretted. It is true, in family arrangements this 
promise fc- Court has ad ministered, an Equity, which is not applied 
sonable! and*" ^° agreements generally, (l) One very strong instance U 
upona doubt- the case of Pulkn v. Ready; (a) where legacies were 
Ibl right; eren given ; to be forfeited by marriage without consent: one 
'"*®**|^"5- of the legatees did marry without consent; a family ar-^ 
whcreone* rancement took place ; giving that legatee the benefit of 
party was the legacy. That arrangement, it was suggested, was un« . 
drunk at the der a mistake of the Law ; that the condition was only 
^"whether ^^ terrorenti which under the circumstances it was not j 
upon a mere ^^^ ^^ ^^^ contended, that the parties were not bound : 
supposition of but Lord Hardwicke said, there was the will before them ; 
right, proving and if they chose to construe it, taking upon themselves 
CTToncous, ^^ knowledge of the Law, he would hold them bound. (2) 
That case, with the pa&sage in Cory. v. Cory^(b) which is 

(1) JwiM V. MonUer^ I C«jr, 288. f aj 2 Me. 5BT, CO ^ ^^' ^^' 

{(2) ShotweU r. Murraif, I Johns. Cha. Ben. 516u Zmh y. Mithmand ei at. 2 Johns. Cha. 
lUp. 51.} 
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Jf^ruiaif^vtry strong, that «ii i^;reeoiest to settle dispulet ISid. 
in. a family, and a reasonable agreement, should be en* Wv>^ 
forcad against a parQ^, ^ho was drunk at the time, and Svmkwt 
SUfffiitan V. St{^iUon^(a) which, with all the able reason* 4^^^^ 
in^ in it, is also an eztremelf strong case, lead me to the **^*"'* 
opinion, that in these family arrangements the Court does L ^^ J 
not quite go the length of denying relief upon the prim;}* 
pie ^at prevails between strangers. 

I had A doubt, whether what is in StapiUon v« StafnU 
ton(b) represented as falling from Lord AtaccksfieUy in 
Canny. Canny(c) could have been his language. If a 
doubt is raised between parties as to their rights, and, 
adverting to that doubt, they come to an agreement, anjl 
Aat ia a reasonable agreement, in family matters . the 
Court goes a long way to carry it into execution : but my 
difficulty was, that there might be a supposition of right, 
without a doubt upon it; that it would be too much to 
execute an agreement, uitered into upon such'supposi- 
tion ; if unfounded ; ana the words of Lord Maccmjield^ 
instead of **a supposition of right,'* might have been, 
^*a doubtful right :^' but I observe in a manuscript note, 
that I have, the same words are represented as those of 
Lord Macclesfield. 

I should be sorry to decide this upon a view of the 
case that was not much pressed at the Rolls'. The decree 
ia admitted not to be drawn up as Jiie Master of the RoUs 
intended; and must therefore be altered: but I do not 
besiute to express a strong opinion, that the Defendant 
was bound under the circumstances. This family meet- 
ing taking place after the testator's death, it is impossible 
to deny, that there was a fair question, whether the two [ 3S ] 
closes did, or did not, pass under the description of *^ the 
** messuage or tenement in the possession of Foster i*^ 
also, whether they passed according to the intention of 
the testator. It appears, at least, at that conversation, 
that a third person, to whom both these parties profess to 
pay attention, must have taken for granted, that Thomas 
was entitled to these two closes ; that such a belief was' 
generated in die mind of that third person; as he says, 
^ Benjamin shall have that, which Thomas gives up ; and 
^ Thomas shall have that, which Benjamin givfes up." 
That is an assertion by a third person, speaking of the 
interests of the two others, importing wnat he thought, 
at least. If then he makes that statement, and Benjamin 
admits, that at that moment his conception was quite 
otherwise, and that Thomas was not entitled under the 
tlevise, there are cases in Equity of a third person, deal- 
ing about the interesto of two persons, as to whom he in- 

fmj 1 Atk, 3. f *J See 1 wl*. 19. CO See I P. mu. 723. 
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1812. terposei^; assening their interests to be, as he describe^ 
u^vN^ diem ; and another person, who, conceiving them to be 
Smcklit otherwise, remains silent. 

'^' m It is clear also, that the grandfather intimated to both 
TocxLtT. pjjy^j^g ^YAs^ at least'; that with regard to this arrange^ 
ment, proposed by him, and understood hy hini to be ae- 
ceded to, he meant to make some disposition of his owtt 
property ; observing, that ThomM would have the worst 
of it : but he, (the grandfather,) could set that right by 
his own property. He is permitted, therefore, to act upoik' 
the supposition, that an agreement had taken place, with 
regard to which he was to do something. Suppose, theo^ 
TTi^mas end tied to those two closes ; and the grandfather 
. had given him nothing: could Thomas^ after die lapse of 
nineteen years say, that he had acquiesced under the ex«- 
pectation of the grandfather's makipg up to him diat dif* 
ferenco; and desire, as he had been disappointed in thaff' 
expectation, to be discharged?^ He would have great 
* [ S3 ] difficulty in maintaining that. • Benjamin^ on the other 
hand, by his answer says, the grandfather promised to 
give him the Burscough estate ; and as he acted under the 
expectation of receiving a greater bounty than has been 
given to him, therefore he shall take that half of the^ 
estate, which is given to him ; and shall take back his 
own estate also. It would be very difficult for htm to 
establish that claim. 

Upon two grounds therefore I have a strong opinion, 
that the Defendant is bound : list, that enough was before 
them. to induce a doubt upon the question as to the legal 
operation of the will: 2dly, the actual intention; and if 
they had a right to determine by compromise, with re- 
gard not only to the legal effect of the will, but the actual 
intention, there is enough of that to support the agree- 
ment: but, if not, yet under the effect of what passed in 
the grandfather's presence, and must have had an effect 
upon his intention through his life, and what appears from 
the conduct of the Defendant to have been his conception 
of the grandfather's intention during his whole life there 
is enough to bind him. 



The decree was made according to the prayer of the < 
bill. 
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^ 1812. 

FREEMAN, £;tf parte. (1) JVW. 13. 18. 

THE petition stated, thiit on the 25th of September^ CommiMion 
1812, a Commission of Bankruptcy issued against -Oavi* ^*"^'J^P^ 
and Lloyd; and on the 30th the Commissioners met, a^t^j^^^^^i^^ 
Melkaham^ for the purpose of opening the Commission ; General Or- 
when evidence was given of the petitioning creditor's <i«r> (^^h 
debt, and the trading; and an act of Bankruptcjr w^* ^JJhSe^due 
proved asainst Davit ; but Lloyd^ having obtained infor- diligence be- 
loation of the Commission removed out of the way, and ing used, the 
concealed two persons of the names of Straiten and 0*- Mjudication 
marij who were capable of proving an act of Bankruptcy bykeepin? 
on his part. The Commissioners not being attended by evidence out 
cither of those persons, adjourned their meeting until the of the way. 
ath of October; to give a further opportunity of Proving ^^"^ "^ 
an act of Bankruptcy ag^nst Uoyd. The Commissioners' {^^^w Corn- 
summons was served on the 6th of October upon Stratten^ mission bein^^ 
requiring his attendance on the Qth ; which he did not <>^^«inc<l ^i(>^- 

obey ; but wrote to his friends ; acknowledging his deter- fu"\^"^Jr!If • 

.^. ^ ^ -J. * T I J !• that an attend* 

mmation not to appear as evidence against Lloyd; admit- ancehad been 

ting his concealment to be with that view expressly ; and ordered upon 
requesting the answers to his letters to be sent tp Lloyd. * petition to 
OiOmtan^s place of residence no trace could be disco- ^^^^^J.^^*^ 
vered. In consequence no act of Bankruptcy could be witneaaes un. 
proved against Lloyd. On the 8th of October the Commis- der the first 
sioners further adjourned their meeting, in order that a Jj|>"™n™»Mion^ 
petition might be presented to the Great Seal to compel qu^Ied,^nd 
the attendance of Straiten and Osman ; and to enlarge the the second 
time for opening and proceeding in the Commission. On Commission 
the 13th of October an application was made for a special '"P«"«d«d. 
order to enlarge the time for opening the Commission : commlsaUm of 
but the agent was informed, that such application was Bankruptcy to 
unusual. be sent to The 

•The petition was presented ; and was on the 16th of J^^ whhout 
Oc/0^fr answered for the next day of petitions ; and copies a note of what 
were served on Lloyd and Straiten. Osman and Straiten has passed in 
continuing to absent themselves,andno act of Bankruptcy ^* **"*• 
being proved against Lloyd^ the Bankruptcy had not ap- [ * 35 ] 
peared in the Gazette^ when the twenty-eight days, under 
the General Order, if oj expired on Friday^ the 23d of 
October: but notice was given at the Bankrupt Office 
of the intention to proceed in the Commission without 
delay \ when the attendance of the witnesses could be ob- 
tained under The Lord Chancellor* s Order; with the 
Commissioners^ Certificate of the facts. 

(1) 1 ilosf't Bank. Ca§e$. p. 380. 

fa J S&A/ime, 1793. 2 Cook^t Jtank. Lttm,ti72, and 2 Vti.jvn, 190. 
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1812. The Solicitor to tlie Commission, findings on Mondays 

Vvx; the 26th of October ^ that another docket was struck against 
PaxiHAir, Davis and Lloyd^ entered a caveat ; and served the Soli- 
Bxpatu. t^itor, who struck that docket, with a copy of the petition 
presented and answered; giving him notice that an ap* 
plication would be made to the Great Seal on the 3l8t of 
October to hear that petition ; and, that the Commission, 
, already taken out, would be proceeded in, as soon as the 
attendance of Stratten and Osman could be obtained un- 
der The Lord Chancelhr^s Order. On the same day, die 
Solicitor who struck the second docket, gave notice to 
the Solicitor under the existing Commission, that a docket 
was struck; and that a Commission of Bankruptcy had 
been accordingly prepared by the Secretarv of Bankrupts ; 
and would that evening be forwarded to iThe Lord ChaU' 
ceiior. 

On the 28th of October the Commissioners, finding, 
that Stratten could not be prevailed upon to attend them, 
notwithstanding he was' within three miles of the place 
of meeting, and a chaise had been sent for the pur|^se 
[ 36 ] of conveying him, proceeded to take the evidence of ano- 
ther person, Ann Davis; and« upon that evidence de- 
clared both Davis and Uotfd Bankrupts. A copy of that 
declaration was forwarded to town : to be inserted in the 
Gazette: but, when the agent applied at the Bankrupt Of- 
fice, the necessary signature was refused ; on the ground 
that a writ of supersedeas and a new Commission had 
been sealed. On the evening of the 26th of October a spe- 
cial messenger was sent to The Lord Chancellor then in 
Dorsetshire; and on the 28th of October an order was 
made to supersede the first Commission, and for the is- 
suing of the second Commission: the circumstances not 
being disclosed to his Lordship. 

This petition, alleging, that Llot/d had kept back the 
witnesses to prove the Bankruptcy against him under the 
first Commission, in order to prevent its being opened 
within the time required by the General Order, and that 
another Commission might be executed in London^ in the 
vicinity of his ammediate friends, and conducted by his 
own Solicitor ; that the principal creditor and principal 

Eart of the partnership property were in the neighbour* 
ood of MeUtsham ; that the first Commission was pro** 
ceeded in, as far as under the circumstances it could be ; 
and was intended to be prosecuted without delay, as soon 
as the attendance of the witnesses could be compelled ; 
prayed, that the writ o( supersedeas may be quashed ; and 
a writ o( procedendo may issue upon the first Commission ; 
and that the second Commission may be superseded. 

Sir Samuel Romilly^ and Mr. Wray^ for the Petitioners. 
-r*Tbere has been no neglect whatever on tbe )>art of 
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p those, taking out- the first Commission. This appKca- 1813« 
tion falls, therefore, immediately withii) the case Ex parte V^w^ 
* EUis; (a) where your Lordship held, that a declaration FmxiMAv, 
in the Gazette was not in every instance necessary under* ^^P^^- 
Lord Loughbonmgh^s Order. Wl|ere a party has notice C * ^^ ] 
of the intention to proceed in the first Commission,, he 
shall not avail himself of the circumstance, that it has 
not been inserted in the Gazette. The spirit of the Order 
has been complied with ; and your Lordship will deter* 
mine on the circumstances ; as in Ex parte Leicester^ Ex 
parte Layton and Hardwkke (b) and Ex parte Sanden. (c) 
This point seems to have been decided in a case, cited 
at the Bar in ^e argument of Ex parte Leicester. What 
is the meaning of the words ** want of prosecution" in 
the General Order ? Do they import all possible diligence 
and exertion ? ' * . « 

Mr. Leach^ and Mr. Healdy against the Petition. — The 
second Commission issued conformably to Lord Xms^* 
fyn^s General Order ; which gives an absolute right to sue 
it out after the expiration of the twenty-eight days ; an^ 
there is no principle, upon which an innocent party can 
be deprived of the advantage he has so obtained. What 
means had the Solicitor, sumff out this second Commis* 
sion, of trying the truth of ttie assertions, contained in 
the notice given to him? Those assertions might be a 
mere instrument of delay. Can the mere circumstance of 
presenting a pc^tiop repeal the General Order i The case 
Ex parte Elite has no application. There was an effectual 
prosecution of the first Commission ; and the advertise* 
ment in the- Gazette was there physically impossible. In 
Ex parte Sanden the creditor was acting in the breach of 
his own engagement. The cirtumstances of the case^ 
cited in the argument of Ex parte Leicester^ do not ap* 
pear ; but it seems to have turned solelv upon this : that [ 38 ] 
the order merely was obtained ; but the writ of super'* 
sedeas was not actually sealed. • 



The Z^r^CHANCELLOR. — Uadcr the first of these Com- J^' ^• 
missions a meeting took place, within five days, for the 
purpose of prosecuting that Commission ; and was ad« 
journed on the ground, that the attendance of these wit- 
nesses could not he procured ; and upon a petition to me 
I made an order for the hearing of that petition ; which 
in consequence of the season of the year, when that or- 
der was made, could not possibly take place before the 

fa J 7 r«. 135. fbj 6 r«. 429. 434. 

CcJ R9i^9 Bank, CoMef^ 85. 
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181SU expiration of the twenty^eight days under the Genend 

\^>nJ Order. A% far, therefore, as that can be considered the 

Fassmah, deliberate act of The Lord Chancellor^ it amounts to this ; 

£x parte, ^^t particular circumstances would take a case out of 

PMticular tj^e General Order j and there is no doubt, that, if this 

woul™iakT r Court had been then sitting, or if I had been in town, or 

case out of the at a distance, which admitted easy access to me, I should 

General Or* }iave made an order for an almost immediate attendance ; 

Jm«^^1793 ^*^^ ^^^ ^*®^ ^ 8*v® effect to the clear purpose bond fide 

' * to execute that Commission. 

Upon the affidavits more diligence could not have been 

apphed for that purpose, after the discovery that Ann 

Proof of an £)avis could prove an Act of Bankruptcy by IJoyd. Her 

ru^tcv^&lB" deposition proves unquestion2U>ly one or more acts of 

wurantrng Bankruptcy. That therefore would have been within the 

the adjudica- authorities a proceeding; ; if the wr\t of supersedeas^ and 

tion,a8uffi- ^j^g second Commission, had not been previously sealed* 

fny'^P^J^^*^!^^ From recollection of the time of the day, when I ordered 

General Or- the seal to be put to that writ and Commission, it was 

der, (26th ^previous to the declaration of Bankruptcy upon that evi* 

^^' * ti^^ '^ dence ; and though I do not apprehend, ^ that instruments 

«uAnvedJ!at.^ are considered as sealed, for the purpose of proceeding 

r *39 1 ^° them, while remaining in The Lord ChanceUor^e 

T»^..^^»». hands, I must consider these instruments as sealed from 
Initruments «' ,, ii*ii 

not consider- ^he moment, when they were delivered to the messenger 
ed as sealed, who called for them ; which is the strongest way lean 
for the pur- p^ j^ fQj. those who Support the second CommissicMi. 
S^e'diSL^on' Had I recoUccted, that upon the 16th of October I had 
them, while actually ordered an attendance upon a petition, stating 
remaining in the reason, why the first Commission was not effectually 
CAwiwflw^* prosecuted, and praying a hearing upon a day evidently 
hands; but are ^^ Calculation long submquent to the expiration of the 
so considered twenty-eight days, I should have considered, whether^, 
from the mo. attending to the true meaning of the General Order, I 
S*e" y to Ujc ^^^^.^^ have made that order of attendance ; and, if my 
partjk opinion had continued, that the order was right under 

Writ of ni. the circumstances, and that I should, if in town, have or* 
perted^und dered an immediate attendance, with the view of giving 
mission of"^' effect to the prosecution of a Commission, intended to be 
Bankruptcy prosecuted, I should not have put the seal to the writ of 
considered as supersedeas and the new Commission: or, if it had ap* 
dehve Ju»the P^^^^ to me, that my order ought to have no effect, X 
messenger, should have accompanied the sealing of the second Com- 
mission with an intimation to the Bankrupt Office, that 
the order issued by mistake { and the secood Commission 
ought to stand. I had, however, and it is not surprising, 
no recollection of the circumstance, that I had made 
the ocder in that case ; and received no intimation to 
that effect. 
The notice to the Commissioners, acting under the 
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secoiid Commission, of course, could hare' no effect. It 1613. 
IB clear, that after a writ of super9edeaa^ and a second U^v^^ 
Commission, actually issued, those Commissioners were PmsniAfr, 
bound to proceed; and no notice ought to stay their ^^P^^- 
hands. As to the rest of the case, upon these affidavits [ 40 ] 
the fact is clear, that Straiten could have proved an act 
of Bankruptcy ; and that whether by conceit with Uoyd^ 
or not, under whatever iYifluence or feeling, he himself 
states, that he was determined to keep out of the wajr of 
giving any testimony that could affect Uoyd, It is im- 
possible also upon this statement not to conclude UoytPs 
object to have been, that this Commission in the country 
should not proceed. He defends that, as a proper object ; 
as the Commission would be better executed m London / 
and it is extremely difficult upon these affidavits to say, 
that Uoydj at least, did not know, that a proceeding was 
actually had under hi^ Bankruptcy ; if those, who have 
taken out the second Commission, did not Icnow that. 

Taking the delivery of the writ of supersedeas and 
Commission to the messenger to be a delivery to the 
party, though the^ remuned in the Bankrupt Office until 
after the declaration of Bankruptcy under the first Com- 
mission, the question has been argued as to the right, 
under such circumstances, to have a second Commission ; 
a right, dispensing, (for so it must be put in this case,) 
with all intermediate proceeding by The Lord Chancellor 
himself within the twenty-eight days ; and avoiding the 
effect of all such judicial proceeding. The questions, 
whether, notwithstanding any intermediate judicial act of 
The Lord Chancellor^ the issuing the supersedeas and new 
Commission shall fix the party with costs, and whether 
it is ^0 facto equivalent to superseding the first Com- 
mission, the party having a right so to consider it, are 
perfectly disttnet. None of the Bankrupt Statutes give ^|^^ ^ . 
any direction as to superseding Commissions, except in the gupertedetuof 
instance of the creditor privately recliving part of his a Commission 
♦ debt ; in which case it is«expressly declared, (a) that the of Bankruptcy 
Commission shall and may be superseded ; giving the j^^e^lJI^^ 
right to the party; and leaving no discretion in The of the creditor 
Lord Chancellor, As to all other cases, the Court is in privately re- 
the habit of considering a Commission of Bankruptcy ??*^'*fJ!*^-5f 
as, what it is frequently called, a species of execuuon ; -^^ ^^^ rigUti 
an action and execution in the first instance; and over and leaving no 
that species of execution this Court has conceived itself discretion m 
to have the sam^ discretionary power as other Courts ^^^^^^w* 
have by interposing to prevent an unlawful use of the Law. ^ho in all ' 
other cases, considering the Commission as an action and execution in the first instance, 
exercises the same discretionary power over that species of execution, as other Courts. 

[♦41 ] 
CaJ SUt 5 Ge9. II. c. 30. «. 34. 
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1812« Tbts juriadietion was very early, and very properfy,' 

Vvx; exercised in a case, where the Court inferred fraud from 

FmBBxur, not proceeding with a Commission for six months : Ex 

Ex parte, p^^g Pule9ton. (b) If this creditor had Been speculating 

fcwcd'from ^*^®^ty upon the possible proof that might be made, some 

not proceed. ^"^7 ^^ other,«by some person or other, who might be 

ingwitha found, I shotild not have thought this like those cases, 

CommifBionor^liere I have ordered persons to attend the Commission* 

foraxmonOiB, ^^ » ^ prove* some specific fact ; (c) for instance, a wit-^ 

Order, coml ness to tfie execution of a deed : but there is no dpubt, 

peUing the at- that these persons would have been able to prove an act 

^^'toc^^ of Bankruptcy. There is no suggestion, that they could 

^on opening "^^ * ^^ ^^^ contrary there is a confession, that they kept 

a CommiasioB out»of the way on purpose. 

of Bankrupt. Up to the year 1793, we may collect from this General 
S«?^I5!Ifi!. Order, that, if eight Gazettes had been published, after 
fact: not upon ^ Comnussion issued, without an^ proceeding, it was* 
loose speoi- supersedable/ I say, it was supersedable ; having laid* 
lation. down, upon grounds, that still appear to me satisfactory, 

Distinotion ^hat there is a great distinction between a Commission 
Commlnion of '^P^^^^^^'^^^ *and one, as to which it is declared, that it 
Bankruptcy shall and may be superseded. Up to the date of this Ge« 
supersedable aeral Order, the rule was one as imperative as that which' 
wedeT^^^' ^^ ^^^^^ prevailed : but it was not a rule, that left n» 
Discretion opening to the exercise of The Lord ChanceUor*s dis« 
of The Lord cretion; and, if it had, it would have been a most un- 
ChoMOor in wholesome rule. It was a rule of practice, laid down for 
oiL- wifh rc-*^® purpose of preventing fraud in the administration of 
ference to the Bankruptcy by not proceediog in the execution of Corn- 
object: to pre- missions; and can a rule, established with such an ob- 
ventfiraud, j^^^^ |,g converted into a protection to fraud, by pre- 
[ * 42 ] venting the execution of* a Commission, intended bond 
fide to be executed according to the exigencies of the 
Law? 

This General Order applies to the case of a Solicitor, 
who could not execute the Commission «for a given time, 
and found it necessary to take- out another Commission 
upon the petition of some other creditor; leaving it quite 
open to The Lord ChanceUor*s discretion to issue a supers 
aedeaa or not ; as one Lord CfumceUor could not lay down 
Commission a rule to compel his successors to issue it* A Commis- 
of Bankrupt- sion may be supersedable; but cannot be superseded 
2le uiidcrAe ^*^**^^* ^ petition, and the writ issuing ; and this is notice. 
General Orders (26th June, 1793,^ not superseded without petition, and the writ issu- 
ing ; which is subject to The Lord Chancellm^t discretion ; but affidavitt that it does not 
appear from the Gaxettet, that the party has been adjudged a Bankrupt within the time^ 
is sufficient pnmA facie evidence. » 

Priority of a different Solicitor for another Commission. 

(hj 2 P. mu, 545. f cj Ex parte Big^^i, 11 V^. 8, 
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that ia the petition it is not necessary to state more than, 181S« 
coapling the words of the order with die affidavit, that V«^v>^ 
it does not appear from the Gazette*Sy that the party has FmstxA^y 
been adjudged a Bankrupt, .within the time ; and that is ^Bx parte. 
prima facie evidence, upon which the supersedeas will be '^^ ^I^^^ 
granted. The order ascertains clearly the priority be- ujJJJJJ^the 
tween a Solicitor, sying out a second Commission, and General Oi^er 
the Solicitor, who, having sued out * the first, desires, not >« Banknnit- 
to prosecute thai* Commission, but to sue out another 1793^^^''^' 
upon the debt of some other creditor. It is evidence of^^^^jll^^ 
the inclination of the Court to hold him to the strongest proofrequired 
proof of his purpose bond fide to prosecute the first Com- fj^^^^"*^***** 
mission : but whether it was, or was not, to be prose- pJIJ^yte Ae 
ci^ted, can be collected by inference only. This order commtmon ; 
has not determined that question any more than the other prevented by 
orders ; w:hich have not according to my recollection of **^*?'**^*» jjh 
tiiem gone the length of prescribing, that the first Com-^i^^^ too late 
mission shall not, even it it ought to, proceed. for the Ga- 

in Ex parte Leicester^ and Latfton and Hardxvicke^ (a) *»*'«• &c. 
this subject was considerably discussed with reference to [ * 43 ] 
many cases, that may be put, in which this interpretation 
of the order, that in no circumstances whatever you shall 
be at liberty to show prosecution of the Commission, a^ 
far as can be, and nothing except adjudication and the 
advertisement in the Gazette^ is a prosecution, would be 
most unwholesome. Suppose sickness of a Commissioner, 
or a Witness : a witness, coming to give evidence, pre** 
vented by accident; that the Commissioners bad, as in 
Ex parte Leicester^ gone the length of adjudication ; but 
it had not got into the Gazette. I have still the opinion' 
I held in uiose cases and Ex parte Ellis; (b) tMit, not^ 
withstanding the second Commission, that circumstance 
being accounted for, and enough appearing to sausfy the 
meaning of these words " for want of prosecution," the 
first Commission might stand ; and that Lord Rosslyn 
could not have intended, that there could be no excep- 
tion ; even of cases, which it was the very purpose, and 
policy, and meaning of that order to protect ; and, in one 
of those cases. Sir Arthur Piggott has well stated, upon 
antecedent authorities, that these General Orders were 
never intended to exclude the consideration of cases, [.44 ] 
where the purpose was defeated, not by an intention to 
abandon it, but by means, adopted to make an honest in« 
tention to prosecute it ineffectual. 

It is proved,' that there are a debt, a trading, and an 
act of Bankruptcy, that will sustain this Commission. 
It is not denied, that there are witnesses, who could 
prove various acts of Bankruptcy by Lloyd. Was the 

CaJ 6 r^. 429. 434. f^J 7 Vet. US. 
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1812« pitrty not prosecuting the Conniftsion with fidelity, when, 
\^>r\j knowing, there were two witnesses, who could prove 
TRMMTLutt acts of Bankruptcy, he had not found out a maid*ser- 
Ex parte, vant; whom he afterwards discovered by accident; and 
within forty-eight hours produced before the Commis- 
sioners at Melkakam; and by her evidence, within an 
hour or two after the new Commiyion issued, proved 
an act of Bankruptcy i the other witness acknowledging, 
that he kept out of jthe way for the purpose of avoiding 
giving evidence against his old master: conduct, cer- 
tainly not to be justified ; though proceeding from an ex- 
cusable feeling? * 

Under these circumstances upon the authorities my 
opinion is, that the first Commission must proceed ; and 
the second must be superseded, (l) 



The Lord Chancellor on a subsequent day said, he 
had given directions, that in future a second Commis- 
sion should not be sent to him without a note of wlvat 
had been done in the first Commission. 

(1) On the Onlep of the 26th June, 1793, tee Ex parte Benderwn, Coop. 
Cha, Rtp. d2r. 2 Ro^% Bank, Ca, 190. 



[ 45 ] ^ - GARDNER, £^^drrff.(l) 

1812. 

.ATov. 17. THE petition prayed, that a Commission of Bank- 

Pctitwn to i-uptcy might be superseded, at the e3cpense of the peti- 

Smmfssronof^^^^^'^S creditor; and the Certificate, in the mean time. 

Bankruptcy, be stayed ; and, in case the Commission should not be 

and rtay the superseded, that the petitioner might prove, and the Cer- 

Certificate, tificatc, in the mean time, be staved. 

dismissed for ^ ' * 

want of proof of collusion ; but, in a suspicious case, without costs. Proprietor of a 

quany, getting the stone for sale, is not a trader within the Bankrupt Laws ; and the 

effect of purchases of stone roust depend upon the circumstances. 

Act of Bankruptcy by leaving his house to avoid a creditor, without collusion, com- 
plete the instant of departure ; and therefore not affected by subsequent residence with 
the petitioning creditor. 

Commission, concerted with the Bankrupt, cannot stand : but, that the object is to 
defeat an execution, is no objection. 

No inference of fraud from debts proved by relations. 

Authority of the Commissioners and The Lord CAancrf/or over the Certificate confined 
to conduct under the Commission : not like the general discretion of creditors to sign 
or refuse. 

(I) 1 RQte$ Bank, Co, 377, 
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Tbc petitkm staled, that in Feiruanfj 1812, die peti- 1813. 
tioner and the Bankrupt entered into partnership toge* v^w^ 
tber, as stone-delvers ; the petitioner making cash ad- Gabovm, 
vances; and in May following he gave notice to deter- Escpatie. 
mine the partnership ; brought an action against the Bank- 
rupt; and obtained an interlocutory judgment, in respect 
of what was due to him for his advances : alleging col- 
lusion between the Bankrupt and the petitioning creditor 
in taking oiit the Commission, in order to defeat the ex- 
ecution; that there was no good petitioning creditor's 
debt; that the Bankrupt was not a trader ; his only occu- 
pation being that of delving or cutting stones from quar- 
ries on his own estate, and selling them to stone-mer* 
chants ; that there was no act of Bankruptcy ; that the' 
whole, or the greater part, of the debts, proved under 
the Commission, were debts proved by the Bankrupt's [ 46 ] 
relations and friends ; and tiiat the Certificate was signed 
by the creditors on the day the Bankrupt passed his last 
examination. 

The affidavits were very contradictory : that of the 
Bankrupt .stating, that he had for many years been a re- 
gular trader in buying stones of all sorts, after they had 
been taken from the quarry, and selling them, besides his 
occupation of delving ; and the affidavit of a stone-mer- 
chant stated, that he had purchased from the Bankrupt 
stones, not produced at his stone quarries. The affida- 
vits in support of the petition, one of which was filed, 
since the petition was presented, denied that the Bank- 
rupt had dealt in any other way than it stated. , 

Mr, Leach^ and Mr. CuUen^ in support of the Petition."^ 
A person, getting stone in his own estate for sale, is not 
a trader within the Bankrupt Laws ; and, if occasionally, 
by accident, or for any particular purpose, he purchased 
stone, those occasionid acts would not make him a trader. 

It is true, one of these affidavits was filed since the 
petition was presented : but^ this is a petition, not merely 
to stay the Certificate, but also to supersede the Com- 
mission ; and therefore not within the general pjic. (a) 

The Bankrupt's Certificate being signed on the day of 
the last examination, consistendy with your Lordship's 
Order r^j the hour ojf the day ought to appear. 

Sir Samuel Romilly^ and Mr, Newland^for the Assignees, [ 47 ] 
— *The distinction cannot be maintained, that, where a 
petition to stay a Certificate, happens to pray a superset- 
Jeas^ it does not fall within Lord Rosslyn^s Order. That 
Order would be useless, if it is to be departed from on such 

CaJ Lord RottltftCt Order of 12tfi April, 1796, in 2 Cooke, Sank. Lam, 
292. Ex parte The Royal Bank of Scotland, ante, p. 5. 

CbJ 8th .fwfii#/, 1809. 2 Cooke, Bank, Law, 296. 16 Vet. 318. 
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1812. a ground. Another objection to this affidavit is, that it is 
v^ysj made by a person who has proved a debt under the Coni* 
Gabdnkb, mission; and, therefore, cannot dispute, it. 
Ex parte. jif^^ Leachy in Reply. — Lord Rosalyn^s Order was 
founded on the fact,' that petitions, presented solely to 
stay Certificates, generally proceed from vindictive mo- 
tives. It does not apply, where that is, as in this in- 
stance, only a secondary, collateral object. The other 
objection might avail, it the affidavit was made by the 
petitioner : but it cannot invalidate his affidavitin support 
of the petition of another person. 

The Lord Chancellor.—- This petition represents, on 
the part of the petitioner, the conduct he experienced 
from the Bankrupt between February and June^ 1812 ; 
and, taking those representations to be substantiated, I 
am not surprised, that the petitioner should be indignant. 
I repeat, that^I apprehend tlie duty I have to discharge, 
as Chancellor^ is dryly this : if the Bankrupt has conformed 
himself, I have no right to refuse him his Certificate. 
On the other hand, the Legislature has left it to the dis- 
cretion of the creditors, whether they will, or not, sign 
his Certificate.. If, in the exercise of the power, with 
which' they are invested, they sign the Certificate, the 
t 48 ] Commissioners have no duty, but to see, that the Bank- 
rupt has conformed to the Statutes : but that duty is con- 
fined to his conduct, since he became Bankrupt. I put 
it on the dry question, whether I can withhold the Cer- 
^ tificate ; and disclaim all authority to withhold it on an- 

tecedent conduct. I state this, witn a desire that it should 
be generally understood : as it is supposed, that I have 
such authority. 

I have no hesitation in saying, that, if a Cbmmissipn 
is satisfactorily proved to be the Commission of the 
Bankrupt, I will not suffer it to stand : but it is no ground 
whatever to aflPect a Commission of Bankruptcy, that it is 
taken out by other creditors, in order to deieat an execu- 
tion ; (a) jand to give to all the creditors an equal and 
rateable proportion of the estate and effects. This also 
it is necessary to repeat ; as such petitions are daily pre- 
sented. 

With respect to the Bankrupt's selling the stones from 
his own quarry, it is clear, that could not make him liable 
to the Bankrupt Laws. 'Whether indeed, his purchasing 
stones could make him a trader, must depend on the cir- 
cumstances. ("6^ This petition does not state, that the 
Bankrupt's relations were not creditors; but that the 
debts proved are the debts of his relations ; that, if ere- 

Cn) Ex parte ArrvwmiUhy 14 Tct. 209. f 6J 14 Vet. &)2^ 
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dUlors, Aey are rdatiooB. On wbat grotnid am I tb sav, 1812. 
ibftt they are to be excluded ? To whom is a man la \y\'\j 
distress so likely to apply as to his relations for that as* Gamvbk, 
aaataoce he wants I I am clearly of opinion, that there is £x parte. 
]K>t in this petition allegation enough to require me to 
consider, whether, or not, these debu of the family ere* 
ditors are good ; even supposing that they had not been 
«trictly looked into by the Commissioners. 

With respect to the act of Banknipf|py, the Bankrupt [ 49 ] 
ttfitually leaves his own house for the purpose of avoids 
ing his creditors: the moment he left his house the act 
of Bankruptcy was complete ; and, unless I have evidence 
that he took that step m collusion with the petitioning 
creditor, the circumstance, that he remained several days 
ftt that creditor's house, would make no difference ^ as it 
cannot affect an act, complete in itself the moment the 
Bankrupt quitted his own residence. I have before me no 
pisoof of collusion, that will enable me to grant this peti* 
tion ; at the same time there is sufficient suspicion about 
the case to induce me not to give costs, (a) 



The petition was dismissed without costs. 

faj Ex parte line Royol Bank tf SeoOandt iuile»p. 7. 



WOOD t;. DOWNES. 

A DECREE having been made, with the usual refer- 
ence to the Master to take an account of the principal 
and interest due from the Defendant, interrogatories 
were exhibited for his examination; in his answer to 
which he set forth the specific sums he had paid and re<^ 
ceived :* but he omitted to cast them up, or strike the ba- 
lance. Upon an affidavit of the Plaintiff's Solicitor, stat- 
ing, that he had struck the balance, which amounted to 
8540A for principal; and had computed the interest there- 
on, which, added to the above, made the whole sum due, 
from the Defendant to Plaintiff, upwards of 1 1,000/. a 
motion was made on the part of the Plaintiff, that the 
latter sum should be paid into Court. 

Mr. Harty and Mr. Wetherelly in support of the Motion. — [ 50 ] 
It is not disputed, that it is the Master's province to 
compute the interest: but, pending the report, this Cgurt 
is in the habit^ when the &ct is perfectly clear, to order 

Vol- I. 9 
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it to be paid. This was veiy recently done in ibe case 
of Fatrfy V. Freeman; wliere the principal sum of SOOQL 
admitted by his answer to be in the Defendant's hands^ 
was ordered to be paid into Court, together with in- 
terest. 

JMr- Beli, for the Defendant. ^The Defeiftlant does not 
object to pay in the 8540/. the principal ; but there is no 
instance in which the Court has gone the length now ask^ 
ed for, as to int€^;*est. The case of Fairiy v. Freeman does 
not apply : turning on the circumstances of gross miscoii- 
duct on the part of the Defendant ; and that case has oo- 
casioned such doubt, that most probably the Court will 
be asked to review its decision. 



The Lord Chancellor. — I certainly -do not recollect 



Order OB 

motion to pny any instance, in which the Court has gone this length 

into Court a ^ * - -- ^ - ^ - 

principal sum, 
with interest ; 
admitted by 
the answer to 
have been 
made to a 
greater »- 
mount. 



upon motion merely. In the case of Fairly v. Freemanl 
* went on a diiFerent ground : taking the answer to be, that 
the Defendant had received the 3600/. and admittiii|[, 
that he had made interest to a greater amount than I di- 
rected him to pay. I am very unwilling to carry die prac- 
tice further than it has been carried. 



The order was accordingly made for the Defendant ta 
pay in the S540L only. 



[ *i ] 
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Commission 
of Bankruptcy 
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an act of 
Bankruptcy, 
completed be- 
fore the Corn, 
mission issued, 
but not, when 
the docket 
was struck : 
viz. imprison* 
roent for debt; 
of Bankniptcy 



DUFRENE, Ex parte. {1) 

UPON this petition, to supersede a Commission of 
Bankruptcy, a question arose as to the act of Bankruptcy ; 
which was lying in prison two months. The docket was 
struck two days short of the two months : but the time 
expired before the Commission issued. The dbjectioa 
was, that the act of Bankruptcy must be complete at &e 
time of striking the docket. 

Mr. Cullen^ in support of the Petition. — Gordon v. WUUn" 
son (a) is decisive upon this point ; which was discussed 
in Wydown^s Case : (b) but cannot be considered as there 
decided. Your Lordship, speaking of the affidavit, only 
adverted to a particular Statute : (c) but there are other 
the two months expiring in the interval : the affidavit being only to belief 
generally ; not to a particular sot 



(1) 1 J?fl. BanA?. Cat.333. 



fa) 8 Term Rep. 507. 
CcJ 5 Geo. 3. c. 30. s. 34 
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Statntes, wbicli require the aiSdavii to state, that*the:per* 1812* 
son was a Bankrupt at the time the affidavit is made. The i^ysj 
Statute of Elizabeth (d) ia of that description ; which was Duyrbsx, 
Bot adverted to in Wyifown^s Case. That Statute directs ^part€. 
a Commission to be granted, i^>on complaint in writing 
•gainst such person or persons, ^^ being Bankrupt,^^ The 
affidavit, the form of which was settled at a very distant, 
though uncertain, period, may be considered as a con- 
tenkpcaraneous construction of the Acts ; conclusive, that 
Ae party must be a Bankrupt at the period when the affi- 
davit is made. A similar observation applies to the bond, « 
given by the petitioning creditor; the words of which, 
when alluding to the Bankrupt, are, that he *^ is become 
Bankrupt." 

The Lord Chancellor.— What then do you say, to [ 52 ] 
that class of cases, in which the Court of King^s Bench 
has repeatedly, decided, that if a Commission be taken Commission 
out on a concerted act of Bankruptcy, yet if any other on * «>ncened* 
act of Bankruptcy be proved, it shall avail to support J^pjL^p^' 
the Commission ? Those cases, at least, have some appli- ported by an. 
cation to this ; asy if a Commission can be made good other act of 
only by an act of Bankruptcy, actually committed when Bankruptcy. 
the docket is struck, all those cases are bad. 

This also goes a great way to aifect the language of the 
bond smd affidavit, and all die reasoning, deduced from 
it. The affidavit required is only, that the deponent be- ^ 
lieves the party is a Bankrupt: that is, among other 
things, has committed an act of Bankruptcy. The wit- 
ness may conscientiously sweir that according to such a 
state of facts, as may with great propriety induce such 
belief. If he does, and the Commission afterwards issues, 
the time having expired, making the act of Bankruptcy Actof Banl^f 
by relation to the first day, what is the impropriety, if, ^^l^l^^' 
when he can support the Commission, not only by that \^j debt re. 
act of Bankruptcy, but by others, he selects that act of Mes to the 
Bankruptcy? Suppose a Commission taken out upon a ^"^^X* 
cOQcerted act of Bankruptcy ; which is nothing ; that the 
man happened to be lying in prison ; and the two months 
ezf^red, before the Commission issued : would not that 
support the Commission according to the cases, in the 
Court of King*8 Bench^ to which I have ^alluded ? There 
is nothing, confining the person, making the affidavit, to 
belief^ that this is the act of Bankruptcy, upon which he 
is finally to proceed. Lord Kenyan^ in Gordon v. W^i/iin- 
s<m^ did not recollect, that the man does not swear to 
knowledge of an act of Bankruptcy, which he knew had 
not been committed. In the result, it is true, there may [ 53 ] 

fdj 13 EHi.c, 7,6.2. 
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1812. lie no act of Bankrupity except that of lying in prison 
Uv^ but it does not follow, that he did not believe tne matt 

DrFRK2TB» was a Bankrupt. 

Re parte. jjfr. Culien ^If a Commission can be taken out two 

days before the expiratiop of the two months, why may 
not the affidavit be made on the very day the Bankrupt 
goes to prison ? How great will be the inconvenience ; 
and where can» the line be drawn i 

Sir Samuel RomiUy^ and Mr. Cooke^ for the As9tgnees„^^ 
1Vydown*s Case, decided on mature reflection, determines 
» the present ; which is in truth an appeal from that case. 

Lord Raymond held, that lying in prison two lunan 
months will make the party a Bankrupt from the time of 
the first arrest ; including the day of the arrest, (a) Gor^^ 
don V. Wilkinson furnishes a mere dictum of Lord Kenyan; 
and. cannot be cited as a decision. In Gia9*ingtony. Raw^ 
iinsy (b) it never occurred to any one to take this objec* 
tion ; and that is the very case now made. I'bere is no 
decision, that can support this objection ; which, if it 
prevails, will overrule tVydotvn^s Case. The Statutes of 
Elizabeth and James did not require an affidavit: the 5th 
of George the 2d waa the first Act that required any debt 
to be ascertained, before the Commission issued. Pre* 
viously The Lord Chancellor was invested with a dis- 
cretion. All that the Commissioners have to look to, is, 
the Commission under the Great Seal. The docket, 
^ which consists in making the affidavit, giving the bond , 
and presenting the petition, is never produced to them. 

[ 54 ] If an act of Bankruptcy is proved anterior to the date of 
that Commission, it is sufficient. There was in this case 
no injury done to the Bankrupt: he was not declared a 
Bankrupt, until he actually was one ; and there were 
other acts of Bankruptcy, that could, if necessary, have 
been proved against him. 

The Lor^/ Chancellor.*— With regard to the question, 

whether this Commission is to be superseded on account 

of the nature of the only act of Bankruptcy, now before 

me, I feel a strone persuasion, that the opinion I ex* 

pressed in Wydowris Case is right. If the Commission 

is supported by this act of Bankruptcy, lying in prison 

two months, coxnpleted before the Commission sealed, 

a Court of Law could not deal with it in any way ; as I 

Fraction of adhere to the opinion I expressed in* that case ; that, if 

*OTt^aCoi^^"*^ ^^^ ^^ Bankruptcy was completed at one period of 

mission of ' ^be day on which the Commission issued, and it can be 

Bankruptcy t by evidence, that it was committed before the Gooimission sealed on the 

same day. 

fa J See 1 Co. Batik, Lav. 97. fbj 3 Eatt. 407. 
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ftlfeowii by evidenee, diot the act of Bankruptcy was'com- 1812. 
pleted, before the Commission was sealed, (it may be v.^nr^ 
difficult to apply that to this particular act of Bank- Dtthe^x^ 
ruptcy^) however imprudent it might be not to wait until ^Sbcparte. 
the next day, yet that would be a valid Commission. It 
would therefore have been enough here to havei|)roved a 
.aofiiGient debt, trading, and this species of act of Bank* 
ruptcy, actually completed before the Commission taken 
out. 

If that is so, I declare further, that it does not there- CommStsioa 
fore foUliw, that a Commission, as it is good at Law, is ^ Bankrupt- 
not to4»o superseded here : but the true view of the sub- l^j aTLiIw, 
ject is this. If, when Lord Kent/en made that decla- may be super- 
ration, where he speaks of perjury, (a) his notion was, teded. 
that the person, making the affidavit, which is in fact 
striking the docket, was to be understood as swearing, 
that the« act of Bankruptcy, constituted by lying in [ 55 ] 
prison two months, was then committed, the term ^^ per- 
** jury" might be well applied to that ; if the man was ab- 
surd enough to swear so as to a person, who had been in 
prison one month only. That would be- both legal and 
moral perjury. This however is not the species of guard, 
under which the Law has placed the person, against • 

whom a Commission issues. It is undeniably true, that 
ti^e Law does not< require an affidavit of what is the act 
of Bankruptcy the witness believes to have been commit- 
ted. AU that is required, is an affidavit of his belief, 
that the party has committed an act of Bankruptcy. In 
practice, I fear, though that person, &c. swearing to his 
belief, that acts of Bs^nkruptcy have been committed, 
can never enable himself to prove, that any one of those 
facts, to his belief of which ne swears, did exist, yet, if 
after, the Commission issued he can prove some other act 
of Bankruptcy, committed even in the interval between 
the affidavit made and the Commission issued, of which 
he knew nothing, I should be bound by the Law and the 
practice to say, the Commission was valid. 

When the Commission is produced before the Com- 
missioners^ they never do, nor have they any right to, 
enquire more than, whether an act of Bankruptcy was 
committed before the Commission sealed. They are in 
the same circumstances as a Court of Law. There is no 
doubt if the affidavit stated the act of Bankruptcy by 
lying in prison two months, and you suppose it possible, 
that the person, swearing that, knew, that the other had 
not been so long confined, that would supersede the Com- 
mission ; as that would be perjury ; but the question is, 
whether, as that Act of Bankruptcy by lying two months 

(^aj Gordon y. ffiOcinton, 8 Term Rep, 507. 
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1812. in prison was not committed, I must conclude, that th6 
\,0ysJ creditor had no other ground for his belief that an act 
DrpBSBTK, of Bankruptcy was committed. If a man was called on 
Ex parte. * ^q make an affidavit of such an act of Bankruptcy on a 
[*56] particular day, and the Commission having issued on 
that affidavit, it prov.ed not to be true, in this sense, that 
it was a concerted act, I should supersede the Commis* . 
aion ; though other acts of Bankruptcy were committed 
in the mean time: but this is the universal practice; 
ComnuMton that, though the Commission issued on the oath of a 
on a concerted man, stating his belief, that an act of Bankruptcy has 
•ct of Bank- jj^g^ committed, and no one can doubt, that he really had 
plorte^by'an- ^^ knowlege of any thing but the concerted act of Bank- 
other act, ruptcy, the affidavit being only as to his belief, if there 
though subfle* were other acts of ^^nkruptcy, committed subsequently, 
aA^vlr^be- ^^ w^^ch therefore he could know nothing, the constant 
lief 'habit at Law necessarily has been to support such Com* 

missions : but I say, there is no instance of an applieatioo 
here to supersede a Commission on the ground, that it 
appears to have been founded on an act of Bankruptcy, 
of which the person swearing to his belief, could have 
neither knowlege nor belief at the time of the affidavit 
made ; as it had at that time no existence ; and, if I was 
to supersede this Commission on the ground, that the 
particular act of Bankruptcy was .not completed at the 
time of the affidavit made of belief, it would*be a source 
of petitions on this head, of which there would be no 
end; requiring, that the practice should be reformed; 
and that the affidavit should specify the particular act* 
^ I admit the consequence, that has been stated, that, if 

this affidavit may be made before the end of the two 
months, it may upon the first day ; but I say, the wit- 
ness, so swearing, is guilty of perjury ; if he does not 
believe, that other acts of Bankruptcy were committed, 
and there is no security except the conscience of the man, 
who will make the affidavit, and give the bond. The 
evil therefore is as much the first day as the last ; but not 
more. 
[ 57 ] Upon this sort of view it appeared to me, under cir- 
cumstances much more hard, that I could not be called 
on to supersede the Commission on this ground ; and iu 
this case, if there is no other ground, it is impossible to 
say, superseding the Commission is ex debito justitix in 
this sense, that no other Commission could issue ; as an- 
other might immediately be taken out : but I do not go 
on that ; conceiving the Law to be, as I have stated it. 
— ♦ 

Jkc. 6. The Lord Chancellor said, that upon looking at the 

Acts of Parliament and all the cases, his opinion was un- 
altered ; and dismissed the petition. 
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TOMLINSON, \v ^ f 
BROADHURST, / ^"^ f^""^^' 



ONE of these petitions prayed, that a Commission of CommiBsion 
Lunacy might issue. The petitioner was a first cousin <>f 2*^^""^^/ df 
the alleged lunatic ; and the application was opposed by crethui;%rul 
his brother and sister : under whose care he was ; who by lated solely bf 
the o^er petitioVi prayed, that if the Commission should *^« benefit of 
be granted, the execution of it might be delayed for six ^^^"^fer^ 
months ; and that they might have the carriage of it. ence to the 

Mr, fkirt^ <md Mr. Horne^ in support of the Petition far care of bis 
a Commission, person and 

♦ Sir Samuel RomiUy, and Mr. JVethereilJor the other Pe- Jf^^^; ""* 
tkiontrSj admitted, that, if the Commission issues of therefore! up- 
course upon the application of any person, a mere stranger, on the mei^ 
the gentteman, who was the object pf this petition, was ^^^1^^ l»nacy. 
not at this moment capable of managing his affairs: but reUtion's^^^ 
they insisted, that this Commission is peculiarly the sub« though oppos* 
ject of The Lord Chancellor's discretion : that this must »?Jr » Commia. 
be considered as the application of a total stranger ; as 211II °havrtS* 
there are such near relations, a brother and sister; who carria^ of it, 
were most unwilling, that such a step should be taken ; as, if granted ; 
not merely unnecessary for any purpose, with reference "nl^» «>»"« 
either to die person or property, but likely to produce the ^"Jf^^i^, 
most fatal consequences , with the prospect of a speedy r * 50 i 
and complete recovery the' knowledge of such a circum* ^ ^ 

atance, when attaining the verge of reason, might occa- 
sion a relapse. 

The Xor</ Chancellor.— *It has not been contended on 
either aide, that the person, exercising the office of Lord 
Chancellor^ is in the exercise of that authority, which 
he holds by special Commission, bound to issue a Com- 
mission of Lunacy, whenever the fact of lunacy is esta- 
blished. It is not necessary therefore to state the grounds 
of the opinion, upon which I have acted io that respect ; 
and I should be sorry, if I had to exercise such an au- 
thority ; as, the object of such a proceeding being the 
welfare of the party, I know that by granting it in many 
cases I might for ever prevent the cure. 

I had occasion to consider, this subject lately, upon an 
application for a Commission, in the instance of a lady, 
who wtis unquestionably a lunatic. She was under the 
care of her husband ; who opposed the application. Dis- 
charging, as well as I could, the duty of considering, 
whether there was any thing in his conduct, with refer- [ ^^ ] 
ence to the care of either her property or her person, 
which called upon me to interpose, I came to the eonclu- 
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TOVLINBOV, 

Ex parte. 
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Ex parte. 



sion, that no sufficient ground was laid ; and I refused to 
grant the Commission. That expresses my opinion upon 
the general point, (l) 

The true point upon this application for me to consider, 
in the exercise of this most delicate and important au- 
thority committed to me, is, whether it is really neces- 
sary for the benefit of the lunatic, with reference to his 
mental health and his property, that a Commission should 
issue. The subject has been treated with great propriety 
in avoiding particular detail; which was* unnecessary ; as 
my habit is well known of reading all the affidavits in the 
execution of such a duty ; which I will carefully do ia 
this case. 

If the Commission should go, there is no reason, why 
the nearest relations should not have the carriage of it ; 
by which I do not mean to intimate, that there was any 
thing improper in the application. (2) 



The Lord Chancellor on a subsequent day said, he 
was inclined to think, that the proper order would be that 
the petition should stand over until the first seal after 
next term, in order that a physician should certify, what 
the state of the patient is. 

(1) Brodie ▼. Barry, post. 2 vol. 06. 

(2) Ex parte 1^ Heitp, 18 Vet. 25^1, that in the appointment of Com- 
mittee, relations, unless some specific objection, ^'ould be preferred to 
strangers. 



[ 60 ] BROWN^ Ex parte, {i) 

^•"coi.ir'8 MUNTON, Ex parte. 

km Hall, ' ^ 

^^^•g THE first of these petitions stated, that the Bankrupts 
K second -Srow;? 2indScott being indebted to the petitioner on their 
Commission of joint and several bond, dated the 29th of July ^ 1806, in 
BankiMptcy the amount of 9607/..18«. Afd. and also on their joint note 
»S»l"?* *" "»• in the further sum of 3000/. a Commission of Bankruptcy 
Stnknipt,is issued on the 2d of October last against Scott^ on the pe- 
tition ^f the petitioner Brown; under which Scott was 
duly declared Bankrupt ; and the petitioner Brorvn^ hav- 
ing proved his debt, was chosen Assignee. On the 8th of 



void 

A joint 
Commission 
therefore is* 



suing after a separate Commission, taken out by joint and several creditors, the sepa- 
rate Commission can be superseded only for the benefit of the creditors ; with costs to 
the petitioning creditor, if acting with good faith ; and securing all his rights as a joint 
and several creditov, to prove, and elect betveen joint and separate estates. 



(1) 1 Rtne'B Bank. Cob. 43. 
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ikt Miiie mon^ a joint Commission issued against Br^wn 
and Sc^tt upon a docket struck the 1st of October: under 
^hich they were* on the 10th declared Bankrupts. The 
petitioner applied to prove his debt, and vote in the choice 
of Assignees, under the joint Commission : but the Com- 
missioners rejected the proof of his debt. The petition 
stated, that the separate Commission was taken out with 
Ae view of having the effects administered under a valid 
Commission, and from an apprehension, that a Commis- 
sion was about to issue upon a concerted act of Bank* 
ruptcy ; the Bankrupts having, in answer to an applica- 
tion hy him on the 1st of October^ informed him, that at 
two o^clock that day a meeting was to be held at the of* 
fice of their Solicitors, to consider of the necessity of 
their becoming Bankrupts. 

The petition prayed, that the joint Commission may 
be superseded ; or that the petitioner may be at liberty 
to prove under the Joint Commission. 

The second petition, presented by the Assignees under [ ^i ] 
the joint Commission, prayed, that the separate Commis- 
aion may be superseded at the costs of the petitioning 
creditor; that the bond debt, proved by him under such 
Commission, may be transferred as a proof on the sepa- 
rate estate of Stott under the joint Commission, and that 
the petitioning creditor under the separate Commission 
may pay the costs of this application. 

Sir Samuel Romilly^ Mr. Hart^ Mr. Belly and Mr. Mon^ 
tague^ in support of the first Petition. — The petitioner 
applied to prove his debt under the joint Commission ; 
and the Commissioners refused to allow the proof on the 
ground, that by taking out the separate Commission he 
bad made an election to abide by his rights as a separate 
creditor: and that is pressed to this extent ; that, if the 
separate Commission shall be superseded, he shall not 
come on the joint estate : but shall be confined to the 
separate estate by a transfer of his proof to the joint Com- 
mission. By superseding the separate Commission every 
thing, done under it, must fall with it ; and the petitioner 
could no longer be considered as having proved under it : 
but in strict Law the joint Commission, being taken out 
against a Bankrupt, who had not obtained his Certifi- 
eate under a prior Commission, is void. A second Com- 
mission can apply only to property acquired since the 
Certificate under the former Commission. This joint 
Commission therefore, if disputed, could not possibly 
be supported. What proceeding at Law could be main- 
tained upon it for civil, much less for criminal, pur- 
poses? Clearly the estate ought not to be burthencd 
with the expense of both Commissions ; and if for the 
benefit of the creditors, upon anv principle of convex 

Vol. L 6 
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[ 63 ] 
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mencei your Lordship goes the length of superaediog the 
separate Commission, * which may be properly termed 
the legal Commission, the petitioning cfeditor must not 
be exposed to further inconvenience or injury ; having a 
right to consider himself in statu quo; and have recourse 
for satisfaction to those funds, whether joint ^r separate, 
to which, had he never sued out the separate Commission, 
he might have resorted. 

Mr. Leach^ and. Mr. Cooke^for the second Petition.^^ 
The first petition has two objects : one, to supersede the 
joint Commission ; as proceeding on a concerted act of 
Bankruptcy : but no Commission was ever more hostile. 
It is sworn by the petitioning creditors, that they had 
no communication wnatever either with the Bankrupts, 
or their Solicitors. This part of the first petition there- 
fore fails. The next object is, that Brown may prove 
under the Joint Commission ; proceeding on the supposi- 
tion, that both Commissions are to stand. The question 
is, whether he has done any act, binding him as an elec- 
tion to stand as a separate creditor. Admitting for thia 
urpose, that by merely taking out a separate Commissioa 
le nas not made such election, he has gone furthers 
proving his debt ; and causing himself to be chosen As- 
signee under that Commission. Those acts amount to 
an election, not to be avoided. 

The question, whether a second Commission must be 
superseded, or not, depends entirely upon this : under 
which Commission the property can be most conveniently 
administered. Here it can be administered only under 
the second Commission. The object of the second peti* 
tion is to place Mr. Brown in the same situation under 
the joint Commission, as he stood in under the separate 
Commission ; in other words, to confine him to the sepa* 
rate fund. The Great Seal by its dealing with the first 
or second Commission ought not to affect the rights of 
the parties ; especially when those rights arise out of the 
situation, in which they have placed themselves. With 
respect to the costs of superseding the first Commission 
and of this application Brown had full notice, that the 
docket for the joint Commission was first struck. It must 
be looked at with reference to the benefit to the estate i 
and no benefit could arise by taking out the separate 
Commission. If he thought the second Commission a 
concerted one, he should have presented a petition to 
supersede it, and have taken out another Commission* 
He has occasioned the costs ; and ought to pay them. A 
creditor cannot proceed both against the joint and sepa« 
rate estate. The foundation of Brown^s debt is a joint 
and several bond ; and he has a right to be considered 
under the circumstances as the separate creditor of the 



Gases ik Chakcery. 



•3 



two Bankrupts, but not as the joint creditor of both. 
The case of Crispe v. Perritt (a) has occasioned great 
difficulty. The Judges proceeded on the ground, that a 
Commission is to be considered as an execution, and not 
as an action: but the separate Commission was not a 
joint judgment; and therelFore, though under a joint judg- 
ment the Plaintiff could have several executions, that did 
not surround the point. That case however does not 
embarrass the present ; as here is a joint and several debt. 
The order, which the second petition prays, is not un- 
common : there have been many orders, where the sepa- 
rate Commission has been superseded, to transfer the 
proof from the separate to the joint Commission ; con- 
fining it to the fund of the separate estate. This is 
g;f ving Mr. Brown all the benefit he could have under the 
separate Commission. 

Sir Samuel Romtlly^ in Reply. — If there were no other 
liian Brown^s petition, it would not be a question of con- 
venience, which of the Commissions shall stand: the 
second being a void Commission: a separate Commission 

Ereviously existing; under which Scott had been found 
ankrupt. The second Commission, as it could not le- 
gally be sued out, must be superseded ; and vour Lord^ 
ship has no discretion. If the separate Commission were 
superseded, there would be no difficul^ in admitting 
BrowrCs proof under the joint Commission. The mere 
act of taking out the separate Commission is hot in itself 
an election, precluding that proof; and as to his further 
acts by proving, and accepting the appointment of As- 
signee, under it, suppose such a Commission taken out 
by a person, who was a joint creditor only ; acting as he 
might have done exactly in the same manner as Broxvn. 
Every thing, that has been done by him, is equivocal ; 
and may be referred either to his separate or joint debt. 
There is therefore nothing, that amounts to an election. 
Though the second Commission does not appear to have 
been concerted, the communication that was made to 
Brovm was sufficient to excite suspicion. 

The Lord Chancellor. — I always felt ^reat difficulty 
in understanding the principle, upon which for a long 
time a joint Commission and a separate Commission were 

Eermitted to go on together. My opinion has alwavs 
een, that, if the joint Commission was the first, the 
separate Commission was in Law good for nothing ; and, 
if the separate Commission was the first, the joint Com- 
mission was bad.feij Ubless therefore it was by the effect 

Ca^ 1 mikt'B Rep. 467. 
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1812. of amicidble ftrrangement^ to which the debtors^ both joist 

V/v-O tnd separate, lent themselves, it is very diflkult to con* 

Baowir, oeive, how any person * could effectually proceed at Law 

J^purt0. under the second Commission either for civil or criminal 

MuKTov, purposes. A Commission of Bankruptcy has been often 

^P^^^^ stated to be the right of the subject; and I do not rccol- 

of ntXiiptcy *^^^ *" instance, that the person, taking out the first Com* 

the right of the mission, was ever made to pay the costs of superseding 

subject. it, or that his costs were refused to him, unless it was 

[ * 65 ] taken out against good faith i that is, by counteracting 

an endeavour to produce an arrangement without a doable 

expense. 

It is not enough here to say, that this petitioner, who 
has the legal Commission, can lose the benefit of it; un« 
less, as it seems to be admitted, he is indemnified against 
the costs of the supersedeas ; also, having ^ot the valid 
Commission in his hands, he was not bound to come here 
to supersede his own Commission : much less, when it 
seems to be contended, that if his Commission is super- 
seded, and a fortiori if superseded at his own request, 
he must be considered as having made his election ; and 
is to have his demand transferred as against the separate 
r ^^he^Se- «s^^^ ®^ *^^^^^ under the joint Commission. The difficulty 
d«Stt,f Cf*^ I have always felt upon the case pf Crisps v. Ferriit(a) 
T. Paritt.j is, what wa^ to become of the demand against the other 
that a separate pe].3Qi^3, Under a joint bond an action might be brought 
SlXI^te? ° against both : under a joint and several bond the obligee^ 
may iMueup. though be might have several executions, ^uld not bring 
on a joint a ioint, and also two several actions* The great difficul^^ 
debt ; with Yfn^x was the effect of that Commission as tp the two 
the other * partners, who were not the objects of that Commis- 
partners. sion, was entirely overlooked. That difficulty however 
Under a joint does not occur here; as this creditor might by virtue 
b^ndthe'** of his separate security prove against * either ; under all 
obUgee, ^^ difficulty however of considering a Conimi$si<m of 

though he Bankruptcy as an execution in a^ strict senses (l) but it 
■light have 13 qq^ ^o be contended, that this is an election by this 
SiwcouW*^" creditor ; unless he is to have the whole benefit of what 
not brin^ a he elects to do. He has the valid Commission : and, if 
joint i^nd also the valid right, which he has, is to be removed, that is 
Kverai ac- f^^ ^j^^ benefit of all the creditors ; and must not be at 
^Difficulty of ^^ expense of him, who has the valid right; which can* 
eonsideriog a not be taken from him ; unless he chooses to. relinquish 

Commiflsionof it. It is said, the transfer of his proof as against the se- 
Bankruptcyas "^ ^ 

an execution in a strict sense. Consequence of superseding a Commission of Bank- 
ruptcy all falls with it. 
[#66] 

fa J WiUet** Uep. 467. 1 CoQke. Bamk. Law, Ed. 6. 30. 
(1) A Commission of Bankruptcy differs from an ezeoution in vesting 
all rights and possibilities of the Bankrupt : the latter passes only what 
the SheriiF seizes, 3 Fe«. Jun. 68. See 3 Vet. 339. 7 Vet* 40& p9ii. 3 vol. 
107. 



Casxs in CHANCSmT. 



mi 



psrate estmte of Scott is no iiiiury : but, a CoiiimiMio& be* 
ittg superseded, all falls with it ; and that is a course I 
have no right to adopt, except for the benefit of all the 
creditors. 

If therefore this separate Commission is to be super-* 
seded, it must be upon an understanding, that he is to 
have all the rights of a joint and separate creditor; and 
It must be accompanied with an order, that he shall prove 
as a joint creditor ; if he thinks proper. As to the costs 
the petitioner must have the expenses of superseding the 
Commission, whether in the form of a petition or a writ. 
With regard to the rest, he seems in that conversation 
to have had some reason to believe, that the joint Com- 
mission was taken out upon a concerted act of Bank* 
roptcy: but it proves not to be so; that there was no 
collusion : as to that therefore there must be no costs. 



1812. 
Bnowvy 

Ex parte. 



FOX, Ex parte. 

THE petitioners, having applied for a patent in respect 
of certain improvements in steam-engines, a caveat was 
entered under an existing patent ; from which it is alleg- 
ed, the new patent was borrowed ; and with which it 
would interfere : the affidavit of an engineer stating, that 
they were not the same, nor in any respect resembling 
each other. 

Xr Samuel RomiUy^ and Mr. JohnBOn^ in support of thi 
Petition. 

Mr. Hart ^ for the other Patentee. 

The Lord Chancellor. — I take it to be clear, that a 
man may if he chooses, annex to his specification a pic- 
ture, or a model, descriptive of it: but his specification 
must be in itself sufficient; or I apprehend it will be 
bad. If the petitioners have invented certain improve- 
ments upon an engine, for which a patent had been grant- 
ed, and those improvements could not be used without 
the original engine, at the end of fourteen years the peti* 
tioners could make use of a patent taken out upon their im- 
provements; though, before that period expired, they 
would have no right to make use of the other's suh8tra->^ 
turn. At the end of that time the public has a choice be- 
tween the patents. My present opinion is that this patent 
ihust go : but I will read the affidavits ; and see the par- 
ties, and their models. 



[ 67 3 
Likcolu's 
IxBT Uall, 

1812, 
jDec, 8, 9. 

Patent 
granted for an 
improved 
steam-engine ; 
as not infring- 
ing upon aa 
existing 
patent. 

If the im- 
provenients 
could not be 
used without 
the engine, fo% 
which a patent 
had been 
granted, they 
must wait the 
expiration of 
that patent. 

No costs, 
where the 
caveat was not 
unreasonable. 
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£x parte. 
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The Lord Chancellor— This is a very difficult sub-' 
ject to deal with 2 but upon tiot au inattentive considera- 
tion I think, I am not justified in withholding this patent. 
I do not like to give costs in a case of this kind. I cannot 
say, the jealousy on the other side was unreasonable. 



Liitcolh's 
Ikv Hall, 

1812, 
Dee, 10. 
An injunc- 
tion, though 
not to be con 
tinued with a 



GOURLAY V. THE DJJKE OF SOMERSET. 



ON the 17th of May J 1809, a written agreement was 
entered into between the Plaintiff and the Defendant; 
whereby the latter agreed to let to the former a certain 
farm called Deptford Farm^ by a lease from the 10th of 
view^'to'speci- October then next for twenty-one years ; and to allow 
fie pexform- the Plaintiff 200/. and such further sum, as the Defendant 
anceofan should upon inquiry find proper, and necessary, for the 
mntTleMe^ purpose of putting the buildings in repair, and making 
ffunder a ' necessary alterations, and improvements ; to * be first ap- 
chuse for re- proved hy the Duke, or his agent. The Plaintiff agreed 
cntiy, the ^^^ ^^ plough or break up certain lands ; and to cultivate 
rnnted, ^^ ^^ most approved manner. He was to be at liberty to 
w«u1d be at an carry off the hay and straw upon condition of returning two 
end by the loads of manure for every load of hay or straw taken off; 
wM*mJn*ain- ^^^ ^*® ^^^ ^® *®*» *^^ °^ assign over, the premises, with- 
ed upon un- out first giving or procuring a good and sufficient secu- 
deruking to rity, to the satisfaction of the Defendant, for payment of 
jjite posses- ^j^^ rent and performance of the covenants; and it was 
qUred by the ^^^ agreed, that a lease and counterpart should be pre* 
Court, and pared ; and executed by the parties ; which should con- 
paying the tain all such conditions, reservations, and agreements, 
"^iSv^^of th "^^^ respect to cultivation and the manner, in which the 
forfeiture, if f^vm should be left, ^*and all such usual and proper condi- 
kicurred: viz. ^^ tions, reservations, and agreements, as shall l^e judged 
distreining ic reasonable and proper hy John Gale, of, &c. land-sur- 
forsubsequent u ^^y^^ ; and in case of his death by some other prbper 

Whether, *^ and competent person to be mutually agreed upon by 
even without " the said parties." 

ent^^thl'^*' On the 10th of October, 1809, the Plaintiff was put in 
Coiirt,seeingaP^^^^^^'^'^ of the lands; and afterwards of the buildings, 
gioss'case of Disputes arising between the parties, and the Defendant 
wsste and having served the Plaintiff with a notice to quit the farm 
wenant,^not ^^ October, 1812, the bill was filed ; praying a specific 
to be indemnified by damages, would leave the tenant to Law, refusing relief. Query. 

Under a right of re-entry upon under-letting an advertisement does not work a for- ' 
feiture ; but was made the ground for imposing terms. 

Refusal of tenant to execute a lease tendered, as satisfied with, not as repudiating^, 
the agreement, is no ground for refusing him a specific performance. 

[ ♦ 69 ] • 
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performance ; and compensation for not having possession 1812. 
of the buildings on the 10th of October^ 1809 ; and an in- \^>nJ 
junction to restrain the Defendant from proceeding at GovmLAT 

Law. Th iklk of 

The answer, admitting the agreement, alleged specific ^„^^ 
instances of improper cultivation of the farm on the part 
of the Plaintiff; and stated, that the Defendant had caused 
a lease to be prepared conformably to the agreement; 
which lease was executed by the Defendant on the 25th 
of October^ 1811; and the lease and a counterpart were [ 70 ] 
tendered to the Plaintiff; who was required to accept the 
lease, and execute the counterpart ; which he refused to 
do ; acknowledging that he had not read the lease ; but 
stating, that he considered the agreement sufficient for 
him. 

The answer also alleged waste by the Plaintiff in cut* 
ting timber, digging chalk, and pulling down the build- 
ings, and converting the materials to his own use : that 
the Plaintiff had let off part of the &rm without the De- 
fendant's consent ; and that on the 19th of October^ 1812, 
an advertisement appeared in the Salisbury paper, where- 
by the Plaintiff advertised to take in, to winter upon tur- 
nips and hay upon DeptfordFarniy 500 or 600 sheep ; that 
from Lady^day next the whole of the above farm would 
be let as a sheep-walk ; and that a lease of it would be 
granted for a farm, with no restriction *as to folding; all 
which the Defendant insisted were breaches of the agree- 
ment between him and the Plaintiff. 

An injunction having been obtained, the Defendant, 
upon putting in his answer, obtained an order for dis- 
solving the injunction niau 

Sir Samuel Romilly^ and Mr. Joseph Martin^ for the 
Flaintijfi-^Three objections are taken by the Defendant 
against the specific performance, which this bill prays. 
First, it is alleged, that the Plaintiff has not used the 
farm in an husbandlike manner. There is no proviso to 
make the lease void on that account : and there are cove- 
nants, on which the Defendant may proceed, if he is in- 
jured. The next objection is, that the Plaintiff is about 
to underlet : but the agreement gives him in terms the 
liberty to do so ; requiring only, that he shall first enter 
into sufficient security for the rent and performance of [ 71 ] 
the covenants. The third objection is, that a lease has 
been tendered to the Plaintiff; and he has refused to exe- 
cute it. That affords no ground for turning the Plaintiff 
out of possession ; as he has not waived or abandoned 
the agreement : on the contrary, the reason given, that he 
considered the agreement sufficient for him, shows his 
intention to stand by and affirm it. If this could amount 
to a waiver, the Defendant must have accepted it as 
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1S12« such : but he has siace done acts, a&rming the tenancy t 

\,^y>j distraining for rent subsequently due. 
GooHLAr M-. Hart 9 Mr. Belly and Mr* HeaU^ for the Defendant./'^ 
'^' fii^ proper lease be tendered to a party, which he refuses 
&ttM«i8M-. ^ execute, he caonot come into a Court of Equity for the 
specific performance of a contract for that lease< This 
Court exercises a judicial, though not an absolute and 
uncontrolled, discretion in decreeing specific perform- 
ance. This is not a case for that decree ; a tenant, pulling 
down buildings, cutting down trees, digging chalk, &c. 
is not entitled to favour, and the extraordinary aid of a 
Court of Equity. This is an attempt to take from the 
arbitrator the power to decide upon the covenants of the 
lease ; and to g^ve it to the Master. The refusal of the 
Plaintiff to execute was a refusal to abide by the terms 
of the lease. Refusing to sign the counterpart, he dis* 
claimed that contract, of which he now seeks a specific 

Btrformance. If the agreement had been executed, the 
efendant would have had a right to enter for the for- 
feiture, incurred by, not merely permissive, but wilful, 
waste. The Court would not have relieved against that 
forfeiture ; and why is the tenant in a better situation ; 
having a contract merely executory ? 
[ 72 ] Sir Samuel Bomilly^ in Reply.^^The answer imports 
merely, that the Defendant's agent drew the lease ; and, 
if it really contained a clause of forfeiture, the Plaintiff 
might have objected to it, until approved by Gale. The 
Court has never dissolved an injunction against turning 
a tenant out of possession, for aots, which would be a 
breach of covenant, unless it was perfectly clear, that the 
lease, if granted, would be at an end, by a clause of re- 
entry. Much of the waste complained of is equivocal : 
and, as to carrying off the hay, he has a right to do so ; 
taking care to return the dung. No authority has been 
cited to prove, that a tenant's refusal to execute a lease, 
supposing him wrong, shall affect his right to a specific 
performance. The cases, in which it has been refused on 
that ground, have proceeded upon this ; that the refusal 
was an actual repudiation of the contract ; conclusively 
putting an end to it. The advertisement, which is impu- 
table to the warmth, arising from these disputes, cannot 
have the effect of a forfeiture. 

JDee. 10. The Lord Chancellor. — With regard to the habit of 

this Court continuing an injunction, where a farm has 
been held, and treated, in a grossly unhusbandlike man« 
ner, and where there would have been a right of re-entry 
in the lease, if a lease had been executed, I have said, 
and I think that right, that I would not continue an in- 
junction with a view to a specific performance, which, if 
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the agreement was specifically performed by eiecuting a 1812. 
lease, would have been putan end to by the clause of re- Ov>J 
entry that must have been introduced in that lease. That, Govklat 
however, does not apply to this case ; as, if the execution , ^ ^ 
of a lease, of the same date as the agreement, should be somitnBVf. 
BOW directed, * intermediate acts having passed which [ * 73 V 
would amount to a waiver of the forfeiture, this Court, 
decreeing a specific performance, would not allow the 
landlord to take advantage of the fact, that the lease bore 
date before it was actually made, and exclude the tenant 
from the benefit of the circumstance of fact, which would 
have been a waiver of the forfeiture at Law. 

I will not undertake to say, whether there have been 
such cases as are alluded to f fnuch less, that there never 
will be such a case : where, eve^ if no ri^ht of entry was 
to be introduced under an agreement for a lease of a 
farm, yet the Court, seeing a gross case of waste, which 
will in all cases be a forfeiture of the place wasted, con- 
siderable, or not, and gross breaches of covenant, that 
could not well be indemnified by damages, would leave 
the tenant to Law, and grant no relief here : (1) b(pt it is 
very difiicult to raise that sort of case from these circum- 
stances. 

If there was a right of re-entry for under-letting, the 
advertisement would not amount to a forfeiture.' I can- 
not carry what passed upon the non-execution of the lease 
to the extent, that it is an answer to the- bill for a specific 
performance ; as I agree to the distinction, that the re* 
iusal to execute the lease roust be a refusal to stand by 
the agreement ; and, if it goes no further than that the 
man thought the agreement as good a lease as he could 
have, as he well might consider the agreement of the 
Duke of Somerset^ that does not amount to a declaration, 
that be never would execute a lease ; and cannot be con- 
sidered as repudiating the agreement, with which he de- 
clares himself satisfied. 

As to the advertisement, I cannot continue the injunc- 
tion but upon the terms of the tenant's undertaking to [ 74 j 
deliver possession, when required by this Court ; with a 
general liberty to apply for that purpose ; and upon pay- 
ing the rent due; 

(1) Lovat V. Lord Ranelaghy poBt. 3 vol. 24. Dnearktt t. Dennett^ 9 
MoiL 22. 
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1812. 

Wo 

LivcoLn's GARDNER, Ex parte. 

hrir HALiy 

^^' ^^ ON the 26th of November^ 1812; a separate Commis- 
Co^^ons **^*^ ®f Bankruptcy issued against -ioiMfen, as partner 
of Bankruptcy with Childs ; and on the same day a separate Commission 
against part- issued against Childs^ as partner with London, Both Com* 
^en^en missions issued upon the petition of Maxwell and Dzxon, 
creditOTon*thc »« partners, upon a joint debt, due to them by the two 
•ame debt. Bankrupts. 

and on the On the 4th of December , a joint Commission was taken 

mSdiate&'af ®"* against Ixindon and Dtxon^ upon the petition of joint 
ter drsaoliition creditors to the amount of 2874/. 2*. Sd. in respect of ccr* 
of the part- tain bills of exchange. Upon the opening of the joint 
nerahip; and Commission the petitioning creditor's debt and the 
creStoMip- fading were proved ; but the Commissioners, not being 
pearing. ' satisfied as to the' act of 'Bankruptcy, directed Maxrveu 
A joint Com- and /)txon, and also Hodg^es^ the Clerk of the Bankrupts, 
^'taue^^ d ^® ^^ summoned. Maxwell accordingly attended dn the 
the i^tiSii^ 5th of December J and, being required by the Commission- 
. ing creditor e'rs to be sworn for the purpose of being examined touch- 
under the ae- ing any acts of Bankruptcy committed by London and 
roiSions^re ' C'A''*! refused ♦ to take the oath, or to be examined. At 
fusing to dia- the first public meeting under the separate Commissions 
close the per- no separate creditor proved any debt : the only debt 
**^"' ^\h proved being that of Maxwell and Dixon^ amounting td 
aa of Bank- *^^'* '^^ separate debts were inconsiderable : but the 
niptcy, The joint debts exceed 5000/. 

Lord Chttttcei' The petition; presented by the petitioning creditors 
theoIS^e^-^™^*^ Ac joint Commission, prayed, that the separate 
in^ under the Commissions may be superseded either at the cost of the 
separate Com- petitioning creditors, or of the estates; that Maxwell 
d *P«ith* **'" ™*^ ^^ ordered to attend the Commissioners at the next 
ion to atuSd" '^^^ting, to be held under the joint Commission ; in order 
theCommia- to be sworn and examined before them; and that in 
aionera under the mean time the choice of Assignees and all further 
clmuninion Proceedings under the separate Commissions may be 
atUielJS" stayed. 

of coats. By the affidavit of London it appeared, that on the ISth 

I* 75] of November^ 1812, he and CMlds dissolved partnership, 

and that the dissolution was advertised in the London 6a* 

zette^ on the 21st. By the affidavits of Maxwell and JLan- 

don all collusion with each other was denied. 

Sir Samuel Romilly^ and Mr. Healdj in support of the -Ptf- 
tion. — ^The separate Commissions are friendly ; and were 
taken out on a concerted act of Bankrutcy. The Bank« 
rupts were not separate traders : nor have they any sepa- 
rate estates. The Commissions were both taken out on 
the same day ; by one and the same joint creditor ; on the 
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Mine debt: and, whether they were concerted, or not, a 1813. 
joint Commission ought to have been taken out. If, as Vi^vn^- 
taken out on a concerted act of Bankruptcy, these two Garsvss, 
first * Commissions are bad, that act of Btokruptcy would -^ ^''^ 
support any other Commission. [ * ^^ ] 

Mr. Hart^ and Mr. Culktij agairiMt the Petition. — ^The 
suggestion, that the separate Commissions were taken 
out on a concerted act of Bankruptcy, is positively de* 
nied by the petitioning creditors and the Bankrupts. 

The Bankrupts having dissolved their partnership^ it 
was thought that separate Commissions must be taken 
out. These Commissions were taken out in the exercise 
of that right, which as a creditor the petitioning creditor 
possessed. In all the cases of applications to supersede 
separate Commissions, in order to make way for a joint *• . 

Commission, the act ojf Bankruptcy has been proved un^ 
der the Joint Commission ; and that Commission has 
been in unrce. The petitioning creditor under the sepa* 
rate Commissions had a right to resist any examination, 
which might tend to invalidate those Commissions ; and 
was justified in suing them out, by the apprehension, that 
the bills, held by the petitioners, were accommodation 
bills ; which would not be so strictly investigated under . 
a joint Commission. The Commissioners have no juris- 
diction to examine a person, not to prove an act of Bank- 
ruptcy., but to give hearsay evidence, that some other 
person had said, he could prove one. 
. iSir Samuel Romtlly^ in Reply. — This petition brings for* 
ward a proceeding, never before witnessed : two separate 
Commissions taken out on the same debt in the course 
of the same day. It seems to have been considered im- 
portant that these creditors, represented as holding ac- 
commodation bills, should not vote in the choice of the [ 77 ] 
Assignees: but this amounts to an exclusion of all the 
joint creditors, except the petitioning creditors under the 
separate Commissions ('a/and, as it happens, that there 
are in the present insunce no separate debts of any 
amount, it comes to thi^; that the petitioning creditors 
under the separate Commissions will name themselves 
Assignees; as no other joint creditor can vote in the 
choice;. If the two separate Commissions are superseded, 
the joint Commission must stand. The Commissioners 
have a right to call before them the petitioning creditors 
under the separate Commissions ; and though we are not 
entitled to see the proceedings, your Lordship will for 
the furtherance of jdstice inform us, who is the person^ 
who can prove an act of Bankruptcy. 

faj Ex parte Ackerman^ 14 Vei. 604. £r parte JH Taetet, 17 Fft. 247. 
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1812. The Lord Chancellor. — ^This is upon die face of it a 

v^v>J very singular proceeding; of which I do not recollect an 
Gardhik, instance: two separate Commissions taken out by the 
fxpart€. same joint creditor, for the same debt, on the same day ; 
and upon the proceedings there is some ground for what 
has been said; that those,, who were to support the pro- 
ceeding, had a fancy, that they must prove them sepa* 
rate traders. There is nothing in either of the depo- 
sitions at first about separate trading : but the deponent 
says, they dissolved partnership on the 21st ol November; 
and then in each deposition is .inserted what was not 
there originally, that each of the partners has since car«^ 
ried on a separate trade : but they forget the original de« 
position ; proceeding to state, that upon the said 21st of 
November^ they did give their clerk directions to deny 
them. No one called until the 23d ; and upon a denial 
[ 78 ] on that day the Commissions were taken out ; and the de«. 
nial proved by their cler): on the 27th. 

No one recollects an instance of such Commissions. 
There is no reason for them ; as not a single separate 
creditor has appeared. The effect of these separate Com- 
missions is, that every Joint creditor, except him^ who 
has taken them out, will be excluded. The only hesi- 
tation therefore, that I have about finally, disposing of 
them, is, that it is premature ; until they are declared 
Bankrupts under the joint Commission ; but I shall order 
Webb^ the clerk, who proved the denial, to attend the 
Commissioners for that purpose ; and, if he does not at- 
tend, I will make him pay the costs of not attending, (a) 

CaJ Ex parte Lund, 6 Ve9. 781. Ex parte HiggirUt H Tef. 8. 
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pnsoner m 
Jfengate un- 
der sentence 
for forgeiy, 



^^ ^^ THE Defendant, being a prisoner in Newgate^ suffer^ 

Order *uiat *"fi> ^^ sentence of the Court gf Ktng^s Bench upon an 
Defendant, a indictment for forgery, was brought up for want of an 
answer. 

Mr. Shadwell^ for the Plaintiff*^ moved, diat the De- 
fendant might be turned over to the Fleet; and that he 
b^g brought might then be carried back to Newgate with his cause ; 
up for want of abd mentioned the case oi Bowes v. The Countess ofStrath^ 
b^tuSidovS^^''^' (""^ as justifying the application, 

Ind Ae^/ ^^ ^^^ Chancellor made the special order in the 
ried back to" terms of that case. 

^^^^^ CaJ 2 DicHne. 711. ErtingUm r. Ward, 8 Vet. 314. (1) 

m cause. ^^ j Themiu t. Jenei, J^eU. Mep, 50. Miw v Bnnm^ poet. 3P6. 
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BUTCHER r- BUTCHER. ^'^i^' 

GOODAY V. BUTCHER. /K?"* 

A PETITION of appeal was presented from the de- (® ^^*- 382.) 
ercc, pronounced at the Roils ; (a) establishing the ap- '^PP?5iwi» 
potntnient ; except as to the grandchildren ; ^s to whom ^^^^ though 
It was declared void. a very un- 

Mr. Richards^ and Jffir. Trower^ for the Appellants, — It equal nropor- 
19 unnecessary to go through all the cases upon this sub- Jj^^^^ n^^ 
ject ; which were so fully considered in the late case, iuHsory. 
Bax, V. Whithread. (b) In supporting this app«al we have The ques- 
Ae satisfaction of not contending with the judgment of *«<>«» ^*\«^***' 
The Master of the Rolls ^ upon the question, whether this JJJ^^JJPP^'^^'j^ 
appointment is illusory : as that question was not decided not iUufloiy* 
at the Rolls; and comes on now, as if the cause had been must be deter- 
originally heard by your Lordship. The ground, taken n«n«dupoii 
hy The Master of the Rolls^ is, that he will not go further stMceVofeach 
than actual decision has gone ; and, unless an instance case, accord- 
could be produced, in which the sum of 100/. had been *»n8f to a sound 

held an unsubstantial appointment, he * would not hold it ?/**^*i?" * 
- . • • • • ^'^ rvni VII* the power, 

unsubstantial in this case. That your Lordship con- however large 

sidered as not being the correct principle ; but that, when- the terms, be- 
€ver the question arises, however difficult, the Court j"^*"*"™® 
must determine it; and go into all the circumstances, pj^^^^j^^' 
Upon the result of all the authorities a power of appoint- trust ; but an 
inent is considered as in the nature of a trust, according equal distri- 
to the intention of the author of the power, for the family ^"tion is not 
of the person, who is to exercise it: a substantial part ^^^^jj^^^j^^' 
must be given ; amounting in some way to a provision : the inequality s 
otherwise it is illusory. The question therefore is, whe- unless a share 
ther a provision has been -made for these children. It is |Jibst^tiai**^ 
impossible, that 200/. stdck can be represented as a pro* Underage. 
vision. Mrs. Butcher conceived herself at liberty not to neral powerof 
provide for them ; assigning, as a reason, the disobedience appointment 
of some : no instance appearing ; except the institution of children by 
a suit, in which the costs of all parties were directed to deed or wiQ 
be paid out of the fund. During lier life she made very from time to 
considerable advances to some of the children ; but gave ^*™^' *^^* '" 
solhing to Mrs. Gooday^ except this trifling fund by the pointmcntt^' 
will. The Court must say, whether this division, in so equally at^ 
great a dispi'oportion, is'such as the authors of the power ^w^^n^y-oncf 
intended. It may be represented, that the consideration of one^,^ov? 
for this settlement was visionary : the will of Ives^ Mrs. that age does 
^ulcA^'« father, not being found: but the intention of not prevent an 

appointment 
to the survivors. Appointment void as far as it exceeds the power : viz. to grandchil- 
dren under a power to appoint to children. 

CaJ 9 Vf. 3B2. f 6^ 10 Vet. 31. 16 F«. 15. 
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Pickering and Partington^ the devisees in trust, and the 
authors of this settlement, was to provide, not only for 
her, but for her children ; and the object of that arrange* 
ment, into which she came, was to guard against her par- 
tiality and caprice. * Upon all the circumstances^ and the 
relative situation of the parties, the Court will consider 
this- as not a substantial part of this trust fund : not a 
provision ; that the appointment is not substantially exe* 
cuted ; an<F is therefore illusory. 

Sir Arthur Piggottj and Mr. fVethereU^ Sir Samuel Rth' 
milly^ and Mr* Grimwood^. in support of the Decree. -^^Ji. 
variation of this decree would be a most imnrovident 
interference of this Court with the discretion of a parent. 
The appeal comes in no reasonable time ; after the de« 
cree. has been carried into execution; except as to the 
provision for the lunatic ; all the other funds distributed; 
and the interest of that only remaining fund has been 
applied for eight years in the lunacy for her maintenance. 
This appeal is a speculation ; proceeding uppti a miscon* 
ception of the. case of Bax v. Whitbread; where your 
Lordship, ajBrming the decree, did not think fit to hold, 
as an abstract proposition^ that any numerical calculation 
could be adopted as the rule. This is a very peculiar 
settlement. The funds, which are the subject of the 
power, must be considered as the property of the moihe^t 
however derived; whether by the will of.her parent, or 
the want of a will ; or the effect of the act of Pickering 
and Partington ; it was her property : they had conveyed 
to her: and she was treated as 2l feme sole: no interest 
whatever being ^iven to her husband ; not even in the 
event of his surviving: no discretion ovec his children 
beyond What he necessarily had by Law* A power is 
given to her alone of providing for children on marriage, 
or otherwise advancing them. • So the powers to raise 
4000/. and 6000/. for such persons as she should appoint^ 
not confined to children, are given to her alone. So other 
powers over'freehold estates, and the personal property, 
are given to her ; excluding her husband from all concern 
in the propert}^ and all management of the family. 

There must have been reason for all this. This set* 
tlement, reciting the will of Ivee; that it bad not been 
found ; but that Pickering and Partington^ being willing 
under the circumstatices to assign all the interest they 
would have taken under that will, had conveyed and as- 
signed to Mrs. Butcher; and that, after her interest was 
so secured, the will was found ; has a very important 
qualification with regard to children by a future husband ; 
diat she shall not appoint to any child by any future hus- 
band more than one half of that residuary personal estate. 
This shows the object. The inference is, that the inten- 
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tioii of this parent, and these trustees Pickering' and 
Partington^ was, that without that restriction she might 
have appointed more than one half of the residue to an 
only cnild by a future husband. If they were to take in 
any wai]% approaching equality, a provision, if that is to 
be understood as what will provide a subsistence in life, 
where was the necessity for that restriction ; if she waa 
intended so to execute her powers, as this appeal con- 
tends I In the face of this most important provision, 
showing the intention, that her power of distribution was 
confined only by this limitation, that if she had twelve 
children by her first marriage, and only one by a second, 
ahe might give one half to that only child, distributing 
the other unequally among the former class of children, 
can it be maintained, that her disci;eti'Qn is destroyed ; 
and something is to be subsututed, so arbitrary as the 
discretion of this Court ? 

Whatever opinion the Court may adopt, as an abstract 
rule, it will not, under all the circumstances of this cslse', 
interpose. Many years ago, long before the date of the 
will, some of these children received different sums, 
upon marriage, or otherwi^ for their advancement in the 
world. Will the Court recal those advancements ? Your 
l.ordship's doctrine in Bax v. Whitbread, properly under- 
stood, is that each case must depend upon its particular 
circumstances. Lord Ahanley in Spencer v. Spencer^ (a) [ 83 ] 
expressed his regret, that the rule had got into the Court ; 
and said', he would not extend it, but would get out of 
it, where he could ; which is the result of the judgment 
of The Master of the Rolls uoon this case : the difference 
being in expression rather than in' substance ; and that 
corresponds with your Lordship's opinion in Bax v. Whit-- 
bread: that the Court has undertaken this discretion; 
and cannot adopt any positive rule of arithmetical calcu- 
lation ; holding that not a case for the interposition of 
the Court. The cases of appointments set aside as illu- 
sory, are, where something wsis given, so trivial, as to be 
mere evasion : a guinea, for instance : perhaps five guineas. 
All the observations, made in this case, are applied to 
one only of these children, Mrs, Gooday: the only one 
who received nothing but this 200/. stock. A proportion 
of that amount has never been considered illusory ; and, 
if it was less, the Court would feel the reluctance, ex- 
pressed in Kemp v. Kemp^ (b) to interpose in a case of 
such diiiiculty and inconvenience ; where the effect must 
be to undo all, that has been done ; with regard to the 
lunatic, as well as the others ; reducing her to her origi- 
nal share of the whole of this fund s the amount of which 



CaJ S re$. 363. 



CO J 5 r«. 549. 



83 



Gases ik Ghancesy. 



1812. 
Bdtchbk 

V. 
BUTCBBB. 
GOODAV 

V. 
BUTCKUU 



[ M ] 



[ 85 ] 



has been exaggerated ; and does not exceed 11,000/. Caa 
the Court act with success upon a comparison of the wants 
of the diiferent children ? In Alexander v. Akxander (c) 
an appointment of 100/. was supported; though 12€)0/. 
would have been the equal share. The M(U§er of the 
Rolls in his judgment upon this case proceeds in somfe 
degree, but not entirely, upon the proportion. If 100/. 
is illusory, what sum can be stated as substantial i That 
question was asked, but not answered, at the Rolls ; and 
it is upon those, who impeach the appointment, to state 
the arithmetical proportion, that will secuie, or destroy, 
the appointment ; to draw the line between shadow and 
substance ; and to lay down in terms defined and inteUt« 
gible a practical rule. If the opinion as to the arithme* 
tical proportion, expressed by . The Master of the RoUs^ 
maybe characterized as bold, it will relieve the' Court 
from the insuperable difficulties, in which it has been so- 
long involved. 

Upon what principle can the Court now say, the mother 
was bound to give a larger sum to this daughter, a mar- 
ried' woman ? All the children had been maintained by 
• her. Circumstances may be imagined, which, expressing 
her sense of their conduct in general terms, she could 
not brin^ herself to state more particularly. Her discre- 
tion is given in the largest terms ; ^^ subject to such pro* 
^^ visoes, conditions," &c. ; under which she might limit 
to a child, so as to determine upon Bankruptcy.; and pre- 
vent his taking an absolute interest. All the cases, im*. 
posing the necessity of giving a substantial share, have 
the qualification, that a reason may justify the inequality. 
The very object of such a power is to enable a parent to 
make a provision for the children according to their cir- 
cumstances, and such events as the lunacy in this in- 
stance. 

Mr, Richards^ in Reply. — The principle of this decree 
is, that, as there is no instance, that the sum of 100/. has 
been considered illusory, it shall not be considered so in 
this case. For the purpose of trying that the fund may 
be supposed to be of fifty times the amount. The doctrine 
as laid down by your Lordship in Box v. Whitbread^ is, 
that this sort of power is not considered in a Court of 
Equity a mere power ; as it is at Law : but the whole 
series of authority in this Court, from the time of Lord 
Nottingham^ has been, that it is a power, connected with 
a trust for the benefit of all the objects \ each of whom 
must have a substantial share ; and what is a substantial 
share must be decided. by the Court. 

This cannot be considered a volunury settlement: but. 
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fldmittiAgf it 16 be ao, the inafamt Ae settktMntWsM ttade^ 
and the trust created, whether before, or after, marriage', 
it is the same as between parent and child ; though not 
With reg^ io the krteresta of strangers under the Sta- 
iMed ot iMzabeths(a) She took the power hy the dona- 
tion of diesc persona, Ptckenng and Partington; stand- 
ing f» hco farentu. The fund was their boufity to her, 
amd her children ; and their intention, that shcr should 
cfxeeute her power honestly and feirly, being expressed, 
alike had no right to appoint so aa not to give a snbstanttal^ 
sharfe to each. An ample provision ^iunlaSf might, 1 adniit 
be 9 reason : but it is not clear, that the Court would per- 
mit evidence of *the child's misconduct to be produced. 
It has been denied; and with reason; from the danger 
of letting in such evidence ; ransacking the private his- 
t&rj of a familjr for such a purpose. The effect would be 
that any parent would have the power to give almost the 
whole property to any one child ; and from the worst mo- 
tftves. The Court would not endure a parent, committing 
ar fraud ; and using this pretence to colour it. 

Upon the authority of &ix v. Whitbread^ and all the' 
prreceding cases, the principle of this decree cannot be' 
lAaintained ; and this share must be considered illusory ; 
net sufficient/^ «e/ and bearing no just and reasonable [ 86 ] 
proportion to the remaind'er of the fund; therefore ttot in 
the view of a Court of Equity an honest execution. One 
of these children was certainly an object of great com- 
misseration : but that will not excuse injustice to the 
<Sthers. This is not a question of feeling; but depends 
upon a rule of equitable justice : which cannot be affected 
by the difficulty of recalling what has been distributed^ 
By that rule this is not a sufficient share ; which is per- 
haps a Aiore appropriate expression than *^ substantial ;" 
such as the framers of this settlement intended ; and the 
true character of the mother's act in this instance is an 
acttempt to cover a breach of trust by excluding this child 
from a substantial share, sufficient to answer the purpose. 

Another question may be made ; whether she could' ex- 
clude the deceaaed child ; who was living, when this deed 
was executed ; and died at the age of twenty-three : whe- 
tfcer each child was not entitled at the age of twenty-one 
to an equal share ; subject to be devested by appointment. 
That certainly was not mentioned at the JRoUs: being con- 
sidered immaterial ; that child having died intestate and 
ttnmarried : which cannot make a difference. The conse- 
quence of that fact, which was not noticed until lately, 
18, that the whole appointment is void. The interest, 
vested in that son at the age of twenty-one, could not be 
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devested by this appointment; and forms a fiital objee* 
tion to it. 

The Lord CUiancellor. — I am much struck with the 
last objection ; and desire, that the settlement may be 
looked into. If ten or twelve children, having attained 
the age of twenty-one, had died in the life of their mother 
leaving families, the two survivors must upon this prin* 
ciple be considered as the only objects. Suppose, she had 
a^ second husband ; and all the children by the first mar« 
riage, having attained twenty-one, died ; leaving £ami« 
lies : she might, it is true, have appointed life^states to 
them : but under those circumstances could it be contend^ 
ed, that the children of the second marriage were the 
oivliy objects : or that as she might have limited life-estatea 
to the former class of children, an appointm^t in favour 
of the latter class would be a good execution : as she 
might at an antecedent period have executed her power 
so as to produce the same effect i This point requires 
more consideration than it has received; as the cases 
upon appointments in favour of a deceased child are con^* 
tradictory : some think that such an appointment candoj^ 
be : others, that it may in a certain form ; and that a 
power, though to be executed by will, must be so executed 
as to leave interests in deceased children. 
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Sir Arthur Piggott^ and Mr. WethereU^ Sir Samuel Ro- 
miliyy and Mr. Grimwoody in support of the Decree. — ^Thc 
objection, now made, that by the death of one of the 
children, having attained twenty-one, the power was gone, 
and incapable of a subsequent execution, occurred in ^e 
case of Boyle v. The Bishop of Peterborough .-(a) a very 
strong instance ; as, there being but one surviving child^ 
no power of selection, or distribution, remained i but the 
argument, that the effect of holding the power to be gone 
must prevent the execution by will, which is open up ta 
the last moment of life, prevailed widi Lord Thurlvw. 
Here the vesting at twenty-one is applied to the case o£ 
no appointment, with an anxious repetition of those words. 
The words " if living'' must therefore be implied ; where 
the power is to be executed by will. In that case Boyh 
had something given to him expressly out of his grand* 
mother's property ; but that could not apply to the three 
other funds ; no part of which was given to him« The ob- 
jection, as it related to those funds was not answered by 
the gift to him out of another. The consequence of giv** 
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iag effect to this is, that all such powers would be defeat- 
ed the moment one child died ; either an infant, an hour 
after birth, or having attained twenty-one ; if that is the 
period, at which the shares would vest itkdefault of ap- 
pointmettt. In the case of Reade v. Reade^ (a) where there 
wfl^no gift in default of appointment, the same circum- 
stance occurred : and it was held, that the power was well 
executed. It was not the intention of this power to limit 
the time, when she mi^ht execute by will ; as it is oI)vious, 
that a child might attain the age of twenty-one, before she 
ceased to have children ; which she might have by any, 
or by all, future husbands. Restrained from giving more 
ikasi one-half to a child by a future marriage, she must 
cither immediately execute her power, finally and irrevo« 
cably, when one child attained twenty-one ; which would ' 
be contrary to the express words : or after that event she 
could not execute : or she might give to the representa- 
tives of a deceased child. All these objections were in 
Boyk V. The Bishop of Peterborough 'prtssed without suc«- 
cess ; and as to the balance of inconvenience there can be 
no doubt. The interest of a child, dying above the age 
of twenty-one, might have been secured by moulding 
the power widi that view : but they gave her whole life 
for the execution of this power. The inconvenience of 
this doctrine, that ihe power is gone by the death of one 
child above twenty-one, is very considerable ; amount- 
ing to this ; that the power shall by no means be execut- 
ed after that event; the inevitable consequence of which 
is, that the power can be executed by deed only : not by 
will. This last objection cannot prevail against the au- 
thority of Boyle v. The Bishop of Peterborough : which 
has stood uncontradicted many years. 

M'. Richardsy and Mr* Trtrwer^for the Appellants. — ^The 
authority of Boyle v. The Bishop of Peterborough^ is cer- 
tainly very considerable : vet the proposition, that, every 
child being an object of the power, an appointment, not 
JiflSecting to give any thing to one, is a good execution, 
seems extraordinary. The intention of the author of the 
power must govern; which intention is expressly de- 
clared, that each child shall have a share exactly as if 
named ; not confined to children living at the date of the 
will, or any other limited period. In Reade v. Reade^ which 
contradicts Boyle v. The Bishop of Peterborough^ Lord 
Loughborough must have proceeded on the notion, that 
each child was to have a share ; that the father, execut- 
ing the power, supposing each of the four children en- 
titled to a fourth, intended to give whait each would have 
taken, if the power had not been executed. 
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}6$S. Ikpe notUag 19 left lor the deceased child according 

to the intention ; as what is by mere accident left unap^ 
pointed Cimnot be considered sufficient to answer the 
power. The eye is then reduced to this dry point. There 
are ten child^; there might be among them objecu of 
personal favour : on account of th^ infirm health of sosie, 
fhe party^ having the power, determines to delay the 
execution ; and, having a right to delay the execution to 
the last hour of her life, though the effect of that delay 
may Be, that, aU being intended to have substantial 
shares, if there is any appointment, nine may be pre- 
vented from taking any thing, it cannot be reachecf as a 
case of fraud. The Court is driven to the necessity of 
Stating fairly, that the party may omit to gi^e any share 
no a deceased child* Would the family of that child be 
satisfied by permitting 100/. to fall to tham i There is no 
instance to be found of a question of that sort raised: 
yet it must have frequently occurred ; as that case would 
create no less ground of complaint than an illusory ap- 
pointment. If each child is to have a substantial share, 
what right has the Court to say, one shall have nothing i 
There is a remarkable distinction in this powers making 
a provision for any number of future families ; not con- 
fined to the subsisting marriage ; but there is an express 
stipulation for a given share to that family. 

ft 
The J.ord CHANCELLoa^-^This last point, when it was 
first mentioned, struck me forcibly ; and I had a faint, by 
no means an accurate, recollection of some cases upon it. 
The question, with reference to this point is, what is the 
I«aw at this day, as to the due mode of executing a 
power of appointment by a parent among all the children, 
to be executed at any time up to the death of the parent, 
even by deed, or will ; where some of the children are 
dead before any appointment. I put it soi thinking it 
much better, after the case of Boyle v. The Bishop of Pe^ 
terhorough^ has stood so long, to abide by it ; leaving the 
inconvenience, arising from the doctrine there estab- 
lished, to be met and guarded against by care, than by 
disturbing that decision to throw this subject again into 
a state of extreme unceruinty ; or to determine it by a 
rule, not reconcileable to any principle. 

This settlement, which was drawn by Mr. Partington 
[ dl ] himself, a most accurate draftsman, is extremely well 
expressed with regard to Ihe power. The peculiarity, 
that it is to expend to children of future marriages, is* of 
little consequence ; as the word ^^ children" alone would 
include q^ildren hy any marriage. It is true in expres- 
sion the interests are to vest in the children at the age of 
twenty-one, or marriage of daughterS| and only in de- 
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/ault of apiKMntment : but, Aougb the practice of convey- 181^. 
ancers to intimate that expressly is useful, yet, where the v^v>J 

£ower may be executed by deed at any time during the Butchss 
^ fe, or by wiU, which may be the last a^ of the party, ^- 
though the instrument does not state, thll the intiJrests ^]^*^ 
3hall vest at twenty-one, &€. in case of no appointment, 
or as to what is unappointed, the implication that they 
shall so vest, is necessarjr, as without that implicatioQ 
the power could not continue, as long as by the express 
terms it is to continue, capable of execution. There is 
}n this case a peculiarity ; upon which it is impossible to 
conAude, that no one family, or class of children, should 
take more than another class by a different husband. The 
event of ch^dren by future marriages is contemplated ; 
and a provision is made ; not calculated so to limit he^ 
power, that each family shall take equally : but the limi- 
tation is, that she shall not give more than one-half to the 
second, or any subsequent family, or among them all. . 

It has been long settled, that an appointment cannot be Appoint- 
inade to a deceased child ; (a) or to the personal repre* ^^^^ ^^ \^^' 
senutives of a deceased child ; and therefore before the orTtrrcpre-* 
case of Boyle v. TJie Bishop oj* Peterborough^ it must have senuiives, ' 
frequently occurred, that this might happen ; unless by void. 
9ome circuity or device the families of deceased children 
were included : where all the children were intended to [ 92 ] 
take, eleven out of twelve might die, leaving children, 
and vet, if the party cannot appoint to a deceased child, 
or the representatives, or to grandchildren, the conse* 
quence must be, guarded as it is too by this doctrine of 
illusory appointment, that the surviving child would take 
the whole of that, which was intafided for all ; unless that 
can be prevented by other mean^than an appointment. 

The mode of executing the power in the case of a de- The old 
ceased child, according to the old practice of convey- P™ct'»ce of 
ancers, that prevailed before the case of Boyle v. The ^tTer'^nip. 
Bishop of Peterborough^ was by giving part to the sur- pointment, 
viving children ; mstking no appointment of the residue ; afterthe death 
which therefore was permitted to go as in default of ap- o^-'e'cti^by** 
pointment. That certainly was very ill-conceived, and ^ving part to 
incorrect, llie consequence was, that, as in roost cases the survivors, 
the share unappointed would go among all, who attained and letting the 
twenty-one, living and dead, as property vested in them a^mSt'oTap- 
9t that age, or on marriage of daughters, it would be di- pointment, 
visible among a child surviving, and all those, who were among an» ia- 
dead s but it is very diflScult, almost impossible, to speak ^o"^^- 
of that sort of device as an appointment. Lord Thurlozu 
dissented from that ; which I understand to have been 
the previous notion of conveyancers ; and established the 
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rule in that case of Bpyk v. The BMop of Peierborengh; 
as it has been stated by Sir Arthur Piggott; aUd Lord 
Loughborough also appears in Reade v. Reade^ to hsve 
disturbed that/loctrine : giving the fourth, which accord- 
ing to the old course would have been divided among the 
four, to the representatives of the deceased child. I do 
not perfectly understand that case ; which is quite novel 
in this respect : but, if the doctrine, resulting from it, is 
not agreeable to what was previously understood td be 
the law as to the fun*d unappointed, as to the appointed 

[ 93 ] shares it follows Boifle v. The Bishop of Peterhoro%ghi 
which it is better to abide by ; leaving the inconvenience^ 
that may arise from it, to be met by care, than to ex-> 
change it for the old inconvenience, nearly «s consider- 
kble ; and not got rid of by any doctrine, resting upoa 
sound principle. It happens, that there is in this case a 
share unappointed : the portion given to Mn. HaWa chil- 
dren. It is unnecessary to determine, whether the doc- 
trine which prevailed before Boyle v. The Bishop of Pe* 
terborough would apply ; as I certainly shall not disturb 
that case ; and that is sufficient with reference to this 
last objection. 

This reduces it to the extremely distressing point; 
which has befn decided upon the execution of this power; 
and as to that, with an unaffected respect for the opinion 
of The Master of the Rollsy and not presuming to think 
my opinion better, I would rather say, at once, in direct 
terras, that the Court ought never to discuss, whether 
an appointment, good at Law, is bad here, as being illu- 
sory. I do not think the Court is now at liberty to act 
upon the principle on which this decree proceeds, or upon 
that which I have just intimated may be the better opi- 
nion. If a long series of authority has established, that 
an illusory appointment is bad, however difficult in each 
case to determine, whether the appointment is, or is not, 
illusory, taking that difficulty to be as considerable^ as 
can be represented, the duty is imposed upon the Court, 
and cannot be cast off, to meet, ai}d get through it with 
as much sound discretion as can be applied. 

The real question, therefore, and a very difficult ques- 
tion, is, whether this appointment is illusory. In order 
to determine that question I will read the case again : 
but the strong-inclination of my opinion is, that this ap- 
pointment is not illusory. I think the author of this power 
has given a very large discretion ; and am much struck 

[ 94 3 ^'^^ ^^^ circumsunce, that the parent is enabled to do 
this: if, instead of twelve, there had been twenty chil-^- 
dren by the first marriage, and only one child by a second 
marriage, that child might have had one equal moiety ; 
and the other moiety mighthave been justly divided into 
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twenty parts for the first class of children. That is one 
extremely strong circumstance ; there are also uther cir- 
eamstances to be attended to ; and upon the whole the 
strong inclination of my mind is, that this is not ilTusory. 



The Lord Chancellor.— -After the decree was pro- 
nounced, from which this appeal is presented, two cases 
Were decided at the Rolls. Mocatta v. Loiisada;(a) and 
Dffkg.v, Sylvester s (b) and the opinion, intimated in my 
judgment upon the appeal from the decree in Box v. 
Wkitbread^(c) that considerable difficulties occurred to 
my mind, as to die principle upon which I understood The 
Jmter of the jRolla to hvLve decided the three preceding^ 
cases, has produced this appeal. 

It is impossible to describe in stronger terms than I 
used on that occasion, the extreme distress in which the 
rule of this Court, if such as I conceive it to be; places a 
Judge, who is called on to determine, whether an appoint- 
ment is, or is not, illusory. I could not select more apt 
expressions than are to be found in Lord Alvanleifs judg- 
ments ; nor more appropriate terms than those contained 
in the judgment of the present Master of tffe Rolls^ now 
under review ; who has intimated this in substance ; that 
he does not know what is an illusory appointment ; when 
it is said, a bimd fide substantial share shall be given to 
each object, and, when it has been held, that 100/; is such 
bend fide substantial share of 1200/.; 'when Judges, such 
as Lord Ahanley^ have pronounced, that 10/. is nothing, 
declining to say, wftether 50/. out of 1900/. would be a 
substantial share : The Master of the Rolls states, that he 
iiriU relieve himself from the difficulty, belonging to such 
a case, by taking the rule thus : if you can show a case, 
iirhert the sum appointed bears the same proportion to 
the whole sum, which is the subject of the power, as any 
other sum, which has been actually decided to be illusory^ 
with reference to the whole sum, the subject of the power 
in the case so decided, he will adopt that rule of propor- 
tion ; that, as the share, appointed in each case, does or 
does not bear the like proportion, as in the decided case, 
it is, or is not, illusory; and, as I understand him, he 
says, he will proceed upon that rule, until instructed by 
higher authori^. 

In the case of Bax v. Whttbread^ where I was compelled 
to observe upon that doctrine, I intimated as strong a 
wish as a Judge can entertain, that I could adopt that 
principle in practice; which would relieve us from dis- 

faj 13 Tct. 125. CV 1* ^99^^36. CO 10 ^^^ 31. 16 r«. 15. 
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1812. tress in a class of cases, the most distressing we have to 
WvNi^ deal with« but it still appears to me, as it did on that oc- 
BoTcBBB casion, that where a power of appointment wa% given in 
terms importing the most unfettered authority, for in« 
stance, among children, or other objects, in such shares 
and proportions as the person, executing the power, shall 
think fit, this Court had in a cour^iP of authority, govern- 
ing its decisions for ages, taken upon itself to say, whe- 
ther at first upon a sound principle, or misled by some 
misapprehension, that, however large the terms, the exe- 
cution must be governed by a sound discretion ; that it is 
a power in some degree coupled with a trust; which, if 
not executed bond Jide^ and according to the arbitrinm 
boni tifri, the execution would be good for nothing^ ; and 
this Court would resort to that loose doctrine, as it cer«^ 
[ 96 ] tainly is, though it has been stated by the greatest Judges, 
that equality ts equi^ ; and the fund is to be distributed, 
as if no such power had been given. 

Such appearing to me, as it appeared to Lord Ahantey^ 
the course of the Court, I here express with The Master 
of the Rolls my sincere wish, that it should be corrected 
by higher authority : but, unless taught by higher autho- 
rity, I cannot disavow the jurisdiction so long exercised ; 
whatever the'difRculty of acting upon it may be. Having 
g^ven to this subject the most deliberate attention, I find 
it in such a state of contradiction, both from dtcta and 
decisions of great Judges, that, if I had to advise, I could 
not say, how such a power can be safely exercised. ' 

Upon a subject, which has been so much the topic of 
discussion and decision, it would be, a waste of time to 
trace the doctrine from beginning to end through all the 
cas^s ; as has been my habit ; which I hope will produce 
at least this degree of service ; that I shall leave a collec- 
tion of doctrine and authority, that may prove useful. 
With regard to this particular doctrine, which originated 
with Lord Nottingham^ I observed in Box v. Whitbready (a) 
• that I cannot agree with him in the first case he decided ; 
which went to diis extent ; that equality is equity ; and if 
that is disturbed by the exercise of the power, some ex- 
tremely good reason must be shown. It is impossible to 
admit, that this is the modem doctrine of the Court ; 
which gives full sanction for declaring, that it is not ne- 
cessary for the person, executing a power of appointment, 
to give the subject in equal shares ; and I may upon the 
result of the authorities say, it is now reduced to this ; 
that, unless the share appears upon the mention of it not 
to be a substantial part or share of the subject of the 
power, the Court never does call on the person, executing 
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ity to say, why he has not given in equal shares among 1813. 
the objects. \^r^ 

In the same, or a subsequent case. Lord Nottingham Bctohsk 
nysy these powers are^to be good according to circum«- ^' 
stances. If he had explained that, it would have relieved " 

the Court ; and might have met the observation, which is ^^ 

BOW justified ; that upon this subject the books are full of BvTUHnr^ 
dictay marked by contradiction ; and decisions, with re- 
gard to each of which no one might agree with the Judge 
vho decided it« The doctrine is as loose as this ; tfaat,^ 
though a power is given, to be exercised according to 
discretion, as to the shares, yet in effect unless the judg- 
ment of the person who was to exercise that power^ 
agreed with the judgment of the Judge who had to decide 
upon the execution, it is impossible to know whether the 
execution would, or would not, be good. 

In this wfty, through all the cases, in some it is said. Various 
that a reason for inequality must be alleged in the in* contradictions 
strument executing the power: in others, that you shall j^Pj^^^j^j^^J)^ 
be at liberty to prove a jreason, though not assigned : in appotntment. 
some, that, if the person executing has made another pro- 
vision for the party, who suffers by the inequality, that is 
a ground for holding sufficient the small sum, which Lord 
Alvanley would have characterised as nothing ; the phrase, 
by which he describes an unsubstantial share : but the 
same cases say, that, if the other provision comes atiundej 
it will not assist the appointment ; others saying, it cer- 
tainly will ; the person, executing the power, having only 
to look to what is reasonable ; attending to all the cir- 
cumstances^ affecting the situation of each part of the fa- 
mily. It has been said by older Judges, that the power 
nay be executed by a parent, having regard to the con- 
duct of the child towards that parent. In later cases that [ 98 j 
has been represented as most dangerous : and too delicate 
a. discretion to be entrusted ; and it is, I agree, a very de- * 

licate discretion : but then I am at a loss to say, these 
powers are not frequently created for the very purpose of 
giving the parent control over the child : a bridle upon 
the conduct of the child, according to the language of 
some cases;. and if these dicta have any foundation in 
reason, it is extraordinary to say, the power is given as a 
bridle upon the conduct of the child ; and yet the conduct 
of the child shall not be a circumstance regulating the 
conduct of the parent. 

I do not pursue the variety of other contradictions, that 
may be pointed out ; but will notice one of some import- 
ance. It is said universally, and cannot be controverted, 
that any of these appointments, under which each of 
the objects has some share, is good at Law : but that, 
Inhere that share is illu^orv, that is a fraud upon the 

Vol. I. '9 
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laxsr. powel* $ and nm^ be dealt with accordiogly in libis Court. 

\i^vsj Some Judges hare said, and The Master of the RoUs ia 

BvTona his very alle judgment, (which cannot be read widuNH: 

Ktmmft ^ observation, diat it is a most abie expositioa of his 

Btrfcsaa. g^n^jg^QQi;,^^ grounds one of his difficulties upon this, tint 

^1*^* a deed cannot be fraudulent, unless it is fraudulent both 

BVtaoa. in Law and Eqaity; that die question of fraud ia the 

aame in the one Court as in the other. To that doctripe I 

do not agree. Though in modem times, and parttcularty 

during die period, in which I have been engaged in diia 

Hall, a strong inclination has been evident to say, that 

whatever is Equitjr ought to be Law ; an opinion acted 

upon especially by Mr. Justice BuUer; who perstmded 

Lord Mansfield U^ act upon it, until it was Teformed by 

Lord 'KetHfofl^ widi the assistance of the same very able 

^'a!!!^^^ Judge, as he certainly was; yet the clear doctrme of 

SiSty^dS ^^^^ Harduncke and all his predecessors was; that thero 

Law. (1) M'e many instances of fraud, that would affect instruments 

[ ^ 99 1 ^^ Equity ; of which ^ the Law could not take notice \ and 

this class of cases is one instance. 

Without going through all the cases upon this subject 
it will be sufficient to name the late cases, in which the 
whole subject is exhausted ; all the contradictions, both 
otdhta and decisions, are nodced ;t and all the cases re^ 
ferred to ; with particular citations, collected from the 
most autiientic accounts of them : Pocklhtg'tan v. Bayfne(a) 
before Lord Thurh-w; who decided in a very short way^ 
which was not his habit, that an appointtnent of one acre 
for life was illusory : Bristcw v. Wards, (h) Vanderzee ▼. 
Aolom.(c) Kempv. Kemp.(d) Mocatta v. Lomada.(e) 
Dyke v. Sylvester; (f) and Bax v. WhMread,(g) 

It is unnecessary to detail very particularly the circum- 
stances of the jpresent case ; which is in prints The short 
result is, that this lady, having married against the widies 
* of her father, who created a trust as to the whole of faift 

property in Mr* Pickering smd Mr^ Partington^ had a 
power to give a frediold estate to any of her cbiUrsn 
after her deadi ; whetiier that would extend to children 
by any otiier husband is immaterial. She had also a power 
to give 4000/. to any person she might think fit imraedi*> 
ately ; a furtiier power to appoint 6000/. with some house- 
hold furniture to any person ; of course including her 
husband and children ; and in defiftuk of appointment diat 

f aj 1 Br: €. C. 4S0. fbj 3 nt,S36. 
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«UBI vould vest ia ber. The residue she was to have for 1§S2. 
jber life ; and at her death she had a power to appoint it 
jBinong her children s hut, in * addition to thai, as large a 
pcmrer as possible, from time to time, and by deed, to ap- 
point any part from time to time to any child, as she 
ahould diiak fit; and, in default of such appoiittments 
from time to time and at her death, the value was to go 
junoBg the children equally. Then follows a very import 
ant clause s contemplating; the event of another marriage ; 
and (N-ovicliDg, that nothmg in this settlement shall au- 
thorize her to give to the children of any other husband 
more than a moiety of diat residue, over which her power 
«JBtoBdcd. 

The eSeot is, that as the children came into existence, 
the shares vested, subject to be varied b^^the births of 
future children, and the exercise of her power $ regulated 
totdy- by this ; that the children or child of a future maiv 
xiage should not have more, but might have as much as 
one moiety. She did exercise her power to appoint from 
time to time during her life : die first appointment taking 
the share appointed out of the subject ot the power; and 
leaving the remainder to be appdmted among the diild- 
Ten ; including the child in whose £tvour the power had 
been eaeecused, and the children of a future marriage ; 
vluch child, for whom that appointment was made, might, 
m the eveitt of > another marriage, take, besides the share 
appointed, one moietjr of the whole« This was followed 
fagr -subsequent executions of the power from time to time ; 
every appointment taking out ot the general subject of 
the power so much ; and leaving the residue vested, and 
to vest, in the remaining and future children ; the number 
incapable of being ascertained, until she reached an age, 
nt mich she could not have vaore ; and if there had been 
nne dhild by a subsequent marriage, after all these par^ 
■tkular appointmeots, that child might have taken a moiety 
i>f nAiat constituted the whole fund before any appointr 
ment; though that should. leave to perhaps twenty chiUU [ 101 ] 
rm ^ the fanner marriage only their respective shares 
of what remained unappmnted. 

It is evident, bow immensely large a discretion was 
given ; and to what the fund might by repeated execu- 
tions of the power be reduced ; and this ^s fur to show 
•timt her direction miust, as far as it can in any case, be 
unfettered. The consequence is, that this fund, which 
was the subject of these powers, became reduced to the 
subject of the last appointment. With regard to that it 
is clear, that, if the last appointment could not be main- 
-tatnedi that would by no means shako any of the former 
appointments. • . 

A circumstance evsts in this case with regard to one 
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of the children, which I mark very particularly. Whcm 
this Court takes upon itself to judge, whether these 
powers are, or are not, well executed, if given to parents 
in settlements with any of the views I have mentioned, 
to be regulated bv the conduct, state, and drcumstances, 
of the children, this is a circumstance we know better how 
to deal with than many, that might occur in the state of 
^Bimilies ; with reference to which such questions arise. 
This child was a lunatic ; and a very large provision is 
made for her. Considering this subject unprejudiced by 
decision, I. cannot help saying, that, if, with such a power, 
I had a Bon, well provided for, embarked, for instance, 
in this profession, and rising in his circumstances, and a 
daughter in this deplorable situation, great inequality 
would not appear to me to be injustice. It is further oIh 
vious in experience, that a large provision, made for 
one child, may be the best thing possible for another: 
but, I agree, the Court has not trusted itself widi such 
considerations. 

The question is then reduced to this; whether, as 
Lord Ahanley said as to 10/. refusing to say it as to SOL 
I can say upon the last appointment, that, as this i$ a 
power, coupled with the execution of a trust, recoUeet^ 
ing always, that it must be considered with reference to 
.the nature of the trust, to be collected from the wh<^ 
of the instrument, the shares, given to Mrs. G^wlay and 
the other children, are not substantial ; not now attend* 
ing to the circumstance, that there is an excess in the 
execution of the power by giving to grandchildren; 
which must be divided among all; as in default of ap* 
pointment. I concur with The Master cf the Roils ^ that 
the recent cases reduce the question to this ; whether at^ 
tending to all the circumstances, and the nature of the 
.trust, collected from the deed, the Court can take upon 
itself to say, the share is not substantial ; that I am not 
authorized to say so in this case ; and therefore avowing 
the great difficulty, in which the Court is placed upon this 
subject, I cannot say, that this decree ought to be re** 
versed ; and consequently it must be affirmed. 



1812. 
WADESON V. RICHARDSON. Bow«, 

JVirti. 12. 17. 

BY indeQture, dated the 16th of Sefitember, 1801, re* Construction 
«tiiig, that Thwnat Simpson was indebted, in his sepa- ^l^^^^l'^* 
rate capactt]r> to the late house of Simpson and Wetherellg sj^ for 'pi^- 
IB which Smp9on was a partner ; and was also indebted, ment of *< the 
in Us separate capacity, to the Banking-house of Simpsony || J^»* propop- 
Tbykrsony Saundfrsony and Granger ; and likewise to the !* gh^ar^Jfof gu 
aeveral persons mentioned in a schedule ; and that he was debts, owin^ 
desirous of making provision for the payment of the from one part- 
said several debts ; and also reciting three several inden* nep jointly and 
tures of lease and release, the releases bearing even date ^ferKd^not 
with the present indenture, each of which releases con^ to the contri- 
tained a declaration, that the hereditaments ^therein com* bution as 

prised were conveyed, in trust for sale ; in order to dis- *"^^"ff ^^\ 
■^, . ^ ' - , ,. partners, but 

charge the mortgages and encumbrances accord uig to to what with 

their priorities, and as to the residue upon the trusts reference to 

expressed and declared by an indenture, intended to bear the stateof the 

even date with the said indentures of release ; it was de- f^JJ^^^^d^he 

clared, that the trustees should stand possessed of, and ability of the 

interested in. such residue, in trust, in the first ^^lace, otiier partners 

•thereout to pay the costs of that indenture, and of all ^jfj[j**^^calil. 

odier deeds, connected therewith, and of the trimtees; Jj'^^ tocun* 

and, ^^ in the next place," to pay to the then late co*part*- tribute to the 

nership of Simpson and Wethereli a certain sum, dae from Joi"t dcbta ; 

Thomas Simpson in * bis separate capacity ; " and also" bcl^illy pa?tP 

to pay to the co«parUiership of Simpson^ Taijkrson^ Saun^ teconditf, that 

ibarson^ and Granger ^ all such sums of money as then under a pro. 

were, or thereafter should appear to be, owinr from the vision for debts 
. « rrm f»* ^ • i_ • ^ . ^ , of various dc- 

aaid Thomas Simpson^ m his separate capacity, to them, gcriptions no 

as Bankers, and co^partners : and also thereout to pay preference 

the just proportion or share of him the said Simpson of was intended; 

all such debts as were, or should thereafter appear to be, ^i*^*^/ must be 
- , . o- • • « 1 • 1 clesiriyshown: 

owing from him Stmpson jomtly, and as a co-«par-tner with otherwise the 

Tmfkrson^ Saundersony and Granger^ as Bankers, to any Court favours 

persons, to whom they were, or might be, indebted : and ^4"** ^/^*// 

also, the proportion or share of Simpson for the losses of JJ^^"/^^ "^^^ 

the co-partnership; and also to pay the several and re- a deed of a 

specuve persons, mentioned in the schedule thereto, the specified date, 

several debts, therein specified, and to them owin^ from 5'»ere being 
r^ ^ ', 1 J . »^ • . • V • ^ twoofiheaamc 

Simpson^ rateably and in equal proportions, with interest; j^^^^ ^^^^ ^^^^ 

and as to the ultimate surplus, if any, to Simpson^ his cuted at that 

executors, administrators, and assigns. time, the other 

% another indenture, dated the same 16th of Septem-^ siibsequcnUy, 
• ^ ^^^ II 1 t r * it w^s in the ab- 

oer^ 1801, made between the same parties, and professedly gence of posl- 

for the same object, namely, to declare the trusts of such tive evidence, 

and aided by 
circumstances, applied to the i()rmer. 

[ * 104 ] 
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1811S. residue, the trusts are declared precisely the same ; wtih 
Lnr>^ this important differcDce ; that tne trust for the paymeat 

VfjotEMjK of the separate scheduled creditors of Simpgwi^ instead 

V* of following, precedes, the trust for the payment to the 

KiciuaB§o9. partnership of Simpsoftj Taykrson^ Saundereofiy and Gran^ 

g€r^ of such debt as was doe to that partnership Irom 

Simp96n in his separate capacity. 

The first of these deeds, in the order in which tiiey are 
here stated, was executed on the day it hore date: the 
second was not executed until the 12th of December^ 1801« 
With the exception of three additional creditors, named 

[ 105 ] in the schedule of the second indenture of September^ 
1801, the schedules, annexed to each of those indent 
tures, contained the same names. Cobb^ one of those 
additional creditors, was by a deed, dated the IStli of 
December^ 1801, substituted for one of the original tras* 
tees ; and by another indenture, dated the same 12th of 
December^ 1801, Simpson granted to those trustees, in* 
eluding Cobb^ certain property for ninety-nine years ; in 
trust, Rafter paying their expenses as trustees,) in case 
the fund *'*' in and by a certain indenture, bearing date 
^^ the 16th day of September then last past, and made be* 
^^ tween Simpson of the one part, and Richardson^ Barker^ 
^^ and Richardson^ of the other part, appointed for satis* 
^^ fying the several mortgages, and debts therein men* 
^^ tioned, and referred to," should by any means, become 
deficient for that purpose, to raise and levy such sums of 
money as should be sufficient to answer and make good 
such deficiency ; and to pay and apply the money, so to be 
raised, for the answering and making good such deficiency 
accordingly. 

In May^ 1802, Simpson j Taylers<m^ Sdunderson^ and 
Granger^ became Bankrupts. 

The trustees had upwards of ten thousand pounds in 
their hands ; part of the trust moneys, under the deeds of 
Septefaber^ 1801 ; and two thousand pounds, arising by 
the sale of the term of ninety^nine years. A dividend of 
five and sixpence in the pound had been paid under the 
Commission of Simtson^ Taykrson^ Saunderson^ and Gran^ 
ger. The whole of the debt, due from Simpson in his se* 
parate capacity to the partnership of Simpson and Wethe* 
rcll^ had been paid. 

The bill was filed by a creditor of the firm of Simpson^ 
Taylerson^ Saunderson^ and Granger; praying, that the 
several trusts of the first-mentioned indenture of the 

[ 106 ] 16th of September^ 1801, may be carried into execution; 
that he may be paid the residue of the debt, due to him 
at the execution of that indenture from the co«>partner* 
ship of Simpson^ Taylerson^ Saunderson^ and Gnrnger; 
that the trusts of that indenture for payment of the debts, 
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4nt from jxmjtoon jointly and as isi co«pattner, may be pre*- 1813. 
kmd to the trusts^ by the same indenture declared for wyw 
fNiyment of the debts, mentioned in the schedule thereto ; WAstftoir 
that the trusts of die second indenture of September j 1801, ^' 

mw be postponed to those of the first; that the trusts of k**""**®'- 
die indenture of the 12th of December y 1801, may be car- 
ried into execution ; that it may be declared,, that the first 
mentioned indenture of September y 1801, is the indenture 
referred to in that of the 12th of December^ 1801 ; and 
that the fund, raised by that indenture, may be applied 
Bcfiording^. 

Sir Samuel RamiUy, and Mr. Wear, fer the Piaintif.'^ 
The first question, which arises in this case, is, which of 
the deeds of the 16th of September is meant to be referred 
to by die deed of the 12th of December? The moment 
die first deed was executed, it took from Simpson all 
power of future disposiuon ; a deed having effect from 
the delivery ; not from the date. Therefore, a deed, bear- 
ing date the day on which it is executed, must prevail 
against a deed, executed on a subsequent day ; though 
bearing the same date* 

The next question is, what is meant by the ^^ just pro- 
^' pordoa" of &mp8on^s debts. His just proportion of ' 
the debto due to the creditors, is all, that has' not been 
paid by. the funds of die co-partnership ; and, applying 
that to the- circumstances of this case, all, that remains 
ftftrr payment of the five shillings and sixpence in the 
pounds received under the Bankruptcy, is the just propor- 
tion to be answered by this trust. 

Mr. Leach^ and ilfr. Homcyfor the scheduled Creditors.-^ [ 107 ] 
The words ^^ just proportion" must be referred to Simpson 
and hie partners ; meanidl; a provision for what was justly 
his individual part of the debts ; namely, a fourth. There 
ia another point for consideradon ; though not made by 
die pleadings ; whether there is a priority to any, but the 
first-mendoned, creditors. The words of the deed give 
no such priority; bat, after the first provision, all the 
rest take rateably, and pari passu. The deed of the 12th 
December brings forward new property, in aid of the pre-^ 
viously existing funds : and wnatever may be the techni- 
cal reasoning resorted to, there can be no doubt of the 
intenuon of the parties. The words " in the next place," 
in the first deed of the 16th of September, apply, not only 
to WetherelTs debt, but to the debts following ; connected, 
as they are, by the words ^^ and also." 

Mr. Hart, for the Assignee under the Commission. — ^The 
recital, in the deed of the 16th of September, is material ; 
showing, that the principal view that Simpson had in 
making that deed, was the discharge of what he owed 
his partners ; the contract being, not with the creditors, 
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1812. but with his partners. With respect, indeed, to the ere* 
W-rv; ditors, he owed the entire sum, and he had no right- to 
Waoxsov settle the proportion he would pay. The true construe- 
V. tiQij J3 his just proportion, as a partner. 

BiciuBssair. j^^^ Richards ^ and Mr, Uttemon^ for the Creditors^ named' 
only in the schedule to the second deed of September^ 1801.— 
The deed of the 12th of December introduces new pro- 
[ 108 ] perty, and disposes of it according to the trusts of a deed 
of the 16th of September; and, although, it is true, a deed 
has no effect until executed, the deed of the 16th of ^p^ 
tembery which was executed on the 12th of December^ un- 
der the circumstances is the deed referred to ; the provi- 
sion for CobVs debt by that deed affording conclusive 
evidence of that. 

Sir Samuel Romilly^ in Reply. ^^\t is impossible to un- 
derstand the deed in the sense contended for. From what 
follows, as to the separate debts, it is clear, that they were 
to be paid in succession ; and the terms ^^ rateably, and 
*^ in equal proportions," mean, with each other, not with 
the debts, previously provided for. The separate debts 
alone are to carry interest. The intention, therefore, was 
to make a gradation in the payment of the debts. As to 
the terms ^^ just proportion," it is clear he meant to pro- 
vide for the payment of all his debts. He recites that 
intention expressly : but, according to the construction 
contended for, he would leave all his co-partnership debts, 
beyond a fourth, unpaid ; being liable to the creditors for 
the whole. 

Upon the remaining question, which of the deeds of 
September is referred to, admitting there may be reason 
to conclude, that the second deed was intended, the Court 
must look not at the circumstalKces but to the rules of 
Law. If there be a valid deed, and another deed, which 
is inoperative, of the same date, and a third deed contains 
a general reference to the deed of that date, the Court 
must presume, that the reference is to the operative and 
valid deed : that, which is truly of the date, ascribed to it. 

[ 109 ] Tlie Master of the Rolls, — ^There are three questions in 

A'ov. 17. this cause : 1st. What is the extent of the provision made 
by this deed for the partnership creditors: 2dly. Whe- 
ther they are to take that provision, whatever it may be, 
in priority to the separate, or scheduled, creditors ; or 
only pari passu with them : 3dly. W^hat is the trust of the 
term, created by the deed of the 12th of December, 

The first of these questions depends upon the sense of 
the words "just proportion or share," in the clause of 
the deed, speaking of the debts due by the Banking house, 
in which Simpson^ the maker, was a partner. Those 
words, as there used, cannot, I think, mean merely one- 
fourth of the partnership debts. In that clause he is 
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speaking, not of what may be due from himself to llie 1818. 
partnership ; or what, as between him and his ]>artners, Kj^^tsJ 
he might be bound to contribute to the partnership fund ; Wabsmv 
but of what, in consequence of his being a partner, tie may ^.^^^ 
owe to the partnership creditors, ^oad them, his just "***'^'' 
proportion is, what, with reference to the state of the part* 
nership funds, and the ability of the other partners, he 
mmy eventually be called on to contribute to the joint 
debts : so as that all those debts may be paid. If, for in- 
stance, all the partners had continued solvent, his just 
proportion would have been one-fourdi of the debts ; if 
one bad been wholly insolvent, his just proportion would 
be one-third. My opinion is, that the partnership ere* 
ditors are entitled to come in, under the deed, tor so 
much as shall not be pud out of the partnership funds, 
^d as they cannot recover from the estates of the other 
partners. 

Upon the second question, there does not appear to me 
to be enough in the deed, either to prefer or postpone any 
one set of creditors to another. The expenses of the 
trust are to be paid in the first place : the trustees aredi- [ 110 J 
rected in the next place out of the fund to pay debts of 
various descriptions : but I do not see, how a direction to 
pay in the next place out of a given fund a debt to J., and 
also thereout a debt to B,y and also thereout a debt to 
C, can entitle if . to be preferred to A., and jB. to be pre- 
fierred to C. According to the words the one debt is to 
be paid as well as the other : the one and also the other ; 
and all out of the same fund: the word ^^ thereout" re-- 
ferring to the fund, originally spoken of, before, any of 
these classes of creditors are described. The declaration, 
that the separate and scheduled creditors are to be paid, 
rateably and in proportion, to each other, is not of itself 
suficient to prove, that they are not also to take rateably 
and in proportion with the other creditors. The Court 
always leans in favour of equal payment of all debts : atf 
intention of preference must therefore be clearly shown ; 
especially, where, according to the construction contend- 
ed for, the separate creditors wo^ld be postponed in the 
distribution ot the separate estate of the debtor. 

As to the words " ultimate surplus" they are properly 
referrible to that other surplus, previously spoken of, as 
constituted by the pajrment of those debts, that were en- 
cumbrances upon the different parts of the estate convey- 
• ed to the trustees. Out of that the Joint and separate 
creditors are to be paid ; and the ultimate surplus is to 
go to the maker of the deed : but there is nothing which 
implies that a second set of creditors are to be paid out 
of the surplus constituted by payment of the first j and 

Vol. I. lO 
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1812. » third out of the surplus, constituted by pajnneiit oT the 

OvNi^ secoud. 

WABBsoar As to the third question, there being two deeds, 
'^* equally bearing date on the 16th of September^ it is first 

RicBAsmosr. ^^ y^^ ^^^^^ whether the deed of the 12th oi December *coii- 
[ ♦ 111 ] x2L\n% in itself anv thing, showing with sufficient preci- 
sion, to which ot those it was intended to refer. The 
only circumstance upon the face of the latter deed, that 
was relied on, as connecting it with the second of those 
deeds, is, that Cobb is appointed one of the trustees of 
the term. If there had been a reference to his previous 
appointment to be a trustee of the other property, that 
would have been material; as it is clear, he was appoint- 
ed such trustee with reference to the second ^deed of diat 
date. There is, however, no reference whatsoever to his 
appointment as trustee of any other property; thou^ 
the fact appears, that he was so. The bare circumsunce 
of his being appointed a trustee of this term, may fur- 
nish a ground of conjecture as to the reason and purpose 
of his appointment; but there is nothing decisive in it; 
for this new trust might be* vested in different persons ; 
though for the same purposes as the first. Here Simfiion^ 
the maker, has created the ambiguity by giving the same 
date to different instruments ; truly dating one, and fijilsely 
die other, as of the 16th of September. When he refers 
to a deed of that date, as if Uiere was only one, must it 
not, in the absence of positive evidence to the eontrary, 
be held, that he must mean the deed, really executed on 
that day ; rather than a deed, having no existence at that 
time ; but to wKich such date was afterwards improperly 
and fraudulently given i . 

That is not however the sole consideration, applicable 
to the question. The Court will endeavour to g^ve some 
effect to this deed. It is supplementary to another deed : 
to make good the deficiency, if any, of a fund, provided 
* by that oSier deed for the payment of his debts. It must 
remain wholly inoperative ; unless it can be connected 
with the first deed. As Simpson could not revoke, or al* 
ter, any of the trusts, he had first created for creditors, it 

[ 11^ ] is admitted, that it is under the first dead <hat the pro* 
perty must be administered. The lait deed providing an 
auxiliary fund : must be a nullity ; unless it can be coo* 
nected with the deed, by whicn the principal fund was 
created. The sufiiciency, or insufiiciency, of the principal 
fund never can be ascertained with reference to the se- 
cond deed of the 16th of September; as the property is not 
to be applied under, or according to the directions of, that 
deed. It was said, that there was a possible case, in 
which it might have an operation : viz : if all the purposes 
of the first were answered : but that is to suppose a case. 
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in which the present controversy could have no existence. 1812. 
If all the purposes of the first deed were answered, the U^r%^ 
creditors under it would have nothing to claim under the Wabxsov 
last ; which only provides for a supposed deficiency* It *- 

would in that case be immaterial to them, whether the ^«"^**«*** 
creditors under the second could or could not sustain any 
claim. But there is a deficiency to satisfy die creditors 
under the first deed. The second, consequently has no 
operation. I am therefore of opinion, that the creditors 
under the first deed have a right to the benefit of the 
auxiliary fund, created by the deed of the 12th of D^^ 



HALL, Ex parte, (1) 1813. 

Aug. 18. 

IN November y 1807, WiUkm Henry HaU, then an infant, j^'^'J^' 
eloped with Harriet Dtckinam^ also an infant to Scotland; men^i^er a 
where on the 1 1th they were, without the * consent of their marmge in 
fathers, married according to the Laws of Scotland. Scotland^ not 
Shortly afterwards miliam Diciineon, the wife's father, ;j;PP2^«^ ^ 
proposed ta Thomas Hall^ the husband's father, that the ^nin^nk- 
snarriage should be re-celebrated according to the ritesruptcy.uup. 
of the Church of England^ and that some settlement or <"» V]"***'.® 
provision should be made for the benefit of the husband SJ^^^^^?' 
and his wife. In answer to this communication Thomas bntionof the 
J7ai/, proppsed, that he would settle at least 200/. upon marrUgein 
his son, tor every 100/. which William Dickinson would ^«**»*'* but 
setde upon his daughter. '^rthS' 

On the 9th of December^ 1807, the marriage was re- ndention of 
celebrated in England; and William Diciinson by his »n as:i««ment 
bond of that date, recidng the previous marriage, in con- |2e*M«ntof 
aideration of the obligor's natural love and affection for the oSier 
Us daughter, and in order to make some provision for ?myi 
lier maintenance during his life, and in consideration also [ * 113 ] 
of the marriage between her and William Henry Hall^ and 
ako of a contract, entered into by William Dickinson^ 
previous to the solemnizadon of the marriage in Englatidy 
aecured an Annuity of 105/. to the use of Harriet^ the wife 
of WilHam Henry Hall, during the obligor's life, or until 
she should come into possession of a principal sum, se- 
cured by her parent's marriage settlement ; die interest 
of which was equal to the Annuity. In consideration of 
this act on the part of the wife's father Thomas Hall pre- 
viously to the re-celebration of the marriage agreed to 

(1) 1 J2o«eV Bank. Caaet, 30. 
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1812. wtde die sum of SOO/. per anmum on his son for life. This 

W^vN^ sum had been regularly paid ; and was secured on real 
Haul, estates, belonging to Thomas Halt. When Diciiman en* 

Ex parte, tered into the bond, he was solvent ; and so continued 
for some years afterwards ; and the Annuity of lOSL was 
regulariy paid by him until the month of December j 1806* 
On the 10th of August^ 1809, a joint Commission of 
Bankruptcy havillg issued against William Diciinson and 
Soger Pocilington^ as Bankers, a petition was presented 

[ 114 ] by William Henry Hall and his wife to prove under the 
Commission against the separate estate of William Dick* 
ineon for the value of the Annuity. 
Mr. Hart J and Mr. Home^ in support of the Petition. 

The Lord Chancellor declared his opinion, that the 
settlement after the marriage in Scotland not being anti- 
nuptial, the re-celebration of the marriage in England 
could not support the bond, as given for a valuable con«^ 
^ideration : but, if HalPs father agreed to make a provi- 
sion for his son at the time that bond was given, or ia 
consideration of that bond, previously to the Bankruptcy^ 
that agreement would sustain the bond ; though the pm>» 
vision was not in fitict made by HalPs father until after 
die Bankruptcy. 

The fact, that the bond was given in consideration of 
the agreement by HalPs father to allow him 300/. a-year« 
being established by a further aflUlavit, the order wa« 
made according to the prayer of the petition, (l) 

(1) That a setdei^ent made afier marriage, if for valuable conside-. 
ration, will be good, see Jones v. JtfartA, For, 64. JRamtden v; ByUon^ 2 Ve9, 
304. RuneU v. Bammond, Brovni r. Jones, 1 Atk. 13. 190. 



Houm, LINGARD V. BROMLEY. 

1813, 
JWv 17 19 
r \jiK ♦• '^ 1805, a Commission of Bankruptcy issued against 

ei^^ """^flZ/A Ogden; and the Plaintiff and Defendants were 
among As- chosen Assi^ees under it. The Commissioners at the 
agneea in instance of mortgagees for 2324/. caused the mortgaged 
wmblJSl^a*^ * P*'e™'««* to ^ P"5 wp to sale ; which produced the suiH 
payment by '^^ 3400/. The Assignees, conceiving, that the Commis- 
one under an order for a loss, occasioned by their joint* act ; and the objection, that th^ 
Defendants acted only for confonnity upon the reptesentatioaattd advice of the Plai&tifii 
did not prevail. (2) 

{(3) See the note to Bumbold v. J7«mi. Scribner v. meknketal Lawrmee v. Cornea, 
Md, 3 Yea. Jun. 65 ; CampbeU r. Mmner, cf a/. 4 Johns. Clyw Bep. 335. 530. 545.| 
[♦115] 
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■ioB coidd not be supported, and diat the mortgage 
invalid, declined to joinin the conveyance to the purchaser. 
Upon the petition of the mortgagees, that the Assignees 
might be compelled to join in the conveyance, or that a 
re-sale might be ordered, the Assignees making good 
die deficiency, if any, the Assignees were directed to 
concur in the sale ; with liberty to present a petition to 
dispute the validity of the mortgage. An order for a re- 
sale was afterwards obtained ; which sale produced only 
SB20/. / and under another petition by the mortgagees the 
Assignees were ordered to pay the deficiency of 580/. 
with interest and costs; amounting to 1139/. 11^. 9d.: 
which sum was paid by the Plaintiff; the Defendants 
having been committed for not paying according to that 
order. The bill prayed an account and contribution^ 

The defence, set up by the answers, was, that the 
Plaintiff acted principally in the Bankruptcy; the De- 
fendants relying on his representations and advice ; and 
concurring ovXy in form ; and evidence was produced of 
the Plaintiff's' declarations, that he would take the ma- 
nagement of the law business upon himself; and, on one 
of the Defe/idants observing, that they wished to have 
nothing to do with law, that he would bear them harm* 
less, &c. 

Sir Samuel Bomilly^ and Mr. Agar^ for the Plaintiff,-^ 
This Court is in the habit of decreeing contribution and 
average between persons, one of whom has paid the debt 
of all ; and that principle applies here ; no one of these 
persons having a greater interest than another. The 
modern cases on this head are but few i* the principle be« 
ing universally admitted ; but it was formerly much acted 
upon, (a) Tne effect of refusing contribution, leaving 
one par^, who had paid the whole, without remedy, 
would be the greatest injustice. Though the Plaintiff 
took the active part, they all signed the petitions. 

Mr. Leach^ and Mr. Wingfield^ far the Defendants. --^ 
The proposition, that contribution and average constitute 
a common head of Equity, where the demand arises out 
of contract, cannot be disputed : but its application is de- 
nied, where a party is charged with respect to a tort. 

Sir Samuel RomtUyy in Reply. — If this case is to be de«> 
termined upon the distinction between tort and contract, 
the consequences will be most prejudicial. In Equity 
there is no such distinction : torts being only known at 
Law* Suppose a breach of trust, committed by one trus* 

faj See 1 Eq. Ca. Abr. 113, (Ed. 1739.) lAoyd r. Mackworth, Bvnb. 
Rep, 138; (1) 

(1) TotHU, 21. 41. 1 Ch. Ca. 246, Wright v. Hunter^ 5 Fe#. 792. Lhyd 
▼. JbAnetj 9 Vea. 37. Ware v. Hkrwood, Cratfthfme v. Swinbume, 14 Fdt* 
28. 160. 
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1812. tee, selling out stock,- receiving the amount, and per* 
K^v\J Buading his co-trustee to join him. In justice the one 
tdVBAKB receiving ought to pay : but the decree is against both ; 
and according to this doctrine, if payment were enforced 
against him, who received nothing, there could be no 
contribution. If one trustee by acting and giving advice 
to another, loses his right to contribution, the effect would 
be a premium to trustees to be idle ; as the most active 
would incur the responsibility. 

A5w. 19. The Master of the Bolls. — The first defence made in this 

case seems to me to be quite untenable. Where entire da- 
[ 117 ] mages are recovered against several Defendants guilty of ft 
Nocontri- tort, a Court of Justice will not interfere to enforce contri- 
bution be- bution among the wrong-doers : but here is nothing but the 
docrt^upon^' non-performance of a civil obligation. The Lord Chart' 
entire £- cellar held, in the first place, that the Assignees were bound 
iMc^sfor a to convey ; and secondly, that, a loss being occasioned by 
tort.(l) their not having cqnveyed, they w^re bound to make good 

that loss, with the costs arising by their refusal. The 
liability therefore is not at all ex delicto ; unless every re- 
fusal to comply with a legal obligation makes a party 
guilty of a delictum. As to the second defence, there are^ 
no doubt, many cases, in which persons may be all liable 
severally as well as jointly, to indemnify a third party ; 
and yet ought not in Equity to bear the burthen equally 
among themselves. (2) But what are the circumstances 
of distinction between these persons? It is not alleged, 
that the Plaintiff derived any exclusive benefit from the 
acts, in which he concurred with the tiefendants. Their 
refusal produced loss to others ; but no advantage either 
to him or them. The defence is of a kind, which a Court 
of Justice is very unwilling to listen to : that having un* 
dertlken 9 trust, they abdicated all judgment of their own 
in the performance of it; and did whatever the Plaintiff 
desired : '^ without examining,'' (as they say in so manv 
words,) " into the matter, or ground, of the proceeding.^^ 
Nothing could be more mischievous than to hold, that 
trustees may thus act; and avoid responsibility by throw* 
* ing the burthen upon the person, in whom they have re- 
posed this blind confidence. The case is not, that they 
abstain merely from interfering ; but they enter upon the 
trust; make themselves parties to every proceeding; 
give the sanction of their names to each transaction ; and 
now say ihey are to be considered as total strangers; and 
all, that has been done, is to be taken as the act only of 
their co-trustee. If this will do to protect them from con- 

{(1) Peck V. Eilu, 2 Johns. Chi. Rep. 136. J 
1(3) See 2 Johns. Cha.Hep. 137.} 
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trib'ution, why would it not be sufficient to throw back ♦ the 1812. 
burthen upon the PlaintiiF, if the Defendants had been Ky^nJ 
the persons called upon to pay in the first instance i It Lihsabd 
was at first a voluntary act in them to take the judgment *• 

of the Plaintiff as a guide for theirs. There i$ nothing . i**!^![!7'i 
to show, that he fraudulently professed that to be his L ^^^ J 
judgment, which really was not such. He thought, there 
were acts of Bankrupty, prior to the mortgage' that 
would invalidate it; and conceived, that the Assignees 
ought not to convey to a purchaser under a sale, procur- 
ed by the mortgagees. The Defendants say in their an- 
swer, they now believe, there were such acts of Bank- 
ruptcy. Then one does not see, why it should require 
much persuasion to induce them to take the chance of be- 
ing able to prove what they believed to exist, and which, 
if proved', would have been highly beneficial to the gene- 
ral creditors. I see nothing sufficient to exempt thefn from 
the liability to answer for acts in which they joined ; and 
to enable them to throw the whole responsibility for those 
acts upon the Plaintiff. He is therefore entitled to the 
contribution he prays, with the costs of the suit. 



LEE V. MUGGERIDGE. (1) ^^» 

BY indenture, dated the 21st of November^ 1789, pre- undera«et- 
vious to the marriage of yohn Mug^^eridge and Mary tlement in 
Hitler^ a messuage, of which Mary Htller * was seised in ^f^'^^P*^ 
fee, was settled, to the use, after the marriage, of trus- :„f,!I!!!J**^^ 
tees and their heirs, during the joint lives of John Mug^ separate ute 
gertdge and Mary Htller; upon trust, to pay the rents, for the joint 
issues, and profits, to Mary Htller^ or to such persons as L'^^***^ 5"% 
she by writing should direct to receive the same, during if*ghe* urvlv^* 
the joint lives o( John Muggeridge and Mary Htller^ for ed, for her 
her sole and separate use ; arid from and immediately af- heirs andexc- 
tcr the decease of John Muggeridge^ in case the said guJ^"edf m- 
Mary Htller should survive him, to the use of Mary HiU cording to * 
kr^ her heirs and assigns for ever ; but in case she should her appoint- 
die in the life-time of John Muggeridge^ then to the use pcntby wUl; 
of such persons, for such estates, and charged, as Mary [hereof a^limi- 
Hiller by her last will and testament in writing, or by any utionover as 
writing in the nature of, or purporting to be her last will to the real ea« 
and testament, executed in the presence of three w*^-{Ji^^' e"iinaL* 
to her executors, tlie wife cannot, during her coverture, bind the capital, surviving to her. 

As to the effect of her subsequent undertaking, when sole, to pay her bond, given dur* 
ing coverture, the creditor was left to Law. 



1(1) Cited 3 Johns, Cha. liep. IISJ 
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1812. nesseSf should direct, limit, or appoint: and i& default 

KjFy/^u thereof, to the use of Hanmih Jfiller^htr heirs and asigns 

. Ln for ever. 

V- The settlement conuined a power of sale ; the money 

Mvsessisox. arising therefrom, to be settled to the same trusts : and as 
to certain stock and funds, to which Mary Hiller was en^ 
titled, and which had been transferred to the same trus- 
tees, it was declared, that the trustees should stand pos- 
sessed thereof, in trust after the marriage, to pay and 
apply the interest, dividends, and annual produce, there- 
of unto Mary Hiller^ during the joint lives of herself and 
yohn Muggeridge^ for her sole and separate use, exclu- 
sive of him, and not to be subject to his debts or con- 
trol : and from and after the death of John Maggeridge^ 
in case Mary Hiller should survive him, then, upon trust 
for Mary Hitler^ her executors, administrators, and as- 
signs ; but, ip case Mary Hiller should die in the life- 
time of John Muggeridge^ upon trust, after the decease 
of Mary Hiller^ to assign and transfer the several and 

[ 120 ] respective funds, to such persons, in such shares, and 
subject, as Mary Hiller^ notwithstanding her coverture, 
by her last will and testament in writing, or by any writ- 
ing in the nature of, or purporting to be, her last will and 
testament, should limit, or appoint : and, in default there- 
of, upon trust, to pay, transfer, and assign, the same unto 
Mary Hiller ^ her executors, administrators, and assigns, 
for her and their own proper use and benefit. 

In 1799 Joseph Hiller^ the son of Mrs. Muggeridge by 
A former husband, from whom she derived her property, 
falling into embarrassed circumstances, she, in order to 
induce the Plaintiff, his father-in-law, to relieve him, pro- 
posed by letter to become security to the extent of 2000/. 
by a bond, payable at her death. The Plaintiff accord- 
ingly advanced the money to Joseph Hiller ; and Mrs, 
Muggeridge by her bond, dated the 4th of August^ 1799, 
became bound to the Plaintiff for 4000/. with condition 
that the heirs, executors, or administrators, of Mrs. Mug* 
geridge should, within six months after her decease, pay 
to the Plaintiff 1999/. 19s. with such part of the interest as 
Joseph Hiller should omit to pay ; it being agreed diat 
he should pay the interest half-yearly. Joseph Hiller hav- 
ing neglected to pay the interest, the Plaintiff, in the 
year 1804, wrote to Mrs. Muggeridge; requesting pay 
ment of the arrears ; to which she after her husband's 
death, returned an answer, stating, that it was not in her 
power to pay the bond off; and that it would be settled 
by her executors. 

Mrs. Muggeridge died in 1811. 

The bill, filed against the devisee and executors, prayed 
that the bond might be declared a charge on, and be paid 
out of, her separate estate. 
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4fr. Ibllisi^ Mr. l^Mch^ md Mt. Newlmd^for ike Plains 1812. 
^1^-7-* The contract with this married woman* was per* V^vO 
fectly fair ; arising from her own application ; and the Les 
most meritorious motives. The doctrine, that a married ^ ^' 
woman, having separate property, has a right to dispose ^*""**- 
of it^ is as old as Lord Hardwiike^M time ; and has been* L ^^^ J 
recognised in modem cases. Heatiey v. Thomas (a) is 
precisely in point. The only question is, whether the 
wife had separate estate ; and, if there can be any doubt 
upon that, her conduct on the application, made to her 
after her husband's death, would make her estate liable. 
Supposing, that having no separate estate, she was not 
bound by the bond, executed during coverture, her pro* 
mise, after the coverture determined, would bind ner ; 
as in the case of ah infant, promising after the infancy ia 
at an end ; a Bankrupt, aftc^r his Certificate obtained ; or 
a debtor, protected by the Statute of Limitations* la thia 
case, however^ the wife had separate estate ; to create 
which no particular form of words is required : it is suf- 
ficient, that the husband can only take under the appoint* 
ment of the. wife. Trying the case by that rule, this pro- 
per^ must be considered as the separate estate of Mrs* 
Mu^gtridgc; and to separate poperty the power of dis* 
posiuon of incidental ; Fettiplace v. Gorges, (b) 

Sir Samuel RomiUy^ Mr* Iiart^ and Mr. Utterson^for the 
Defendants. — If the Plaintiff can esublish, that Mrs. 
Muggertdge had separate property, then under the autho« 
rity of Peacock v. Monk^ (c) Hultne v. Tenant^ (d) and 
other cases of that class, he must recover; but the rents 
and interest only are settled to her separate use, for the 
joint lives of her and her husband : not the capital of her 
«atate, which is left subject only to her appointment by [ 122 ] 
will; of which, therefore, she could make ^o disposition 
hf deed in her husband's life, (a) The case of Heatiey y. 
Thomas has no application : the whole property was vest- 
ed solely in the married woman ; who could, therefore, 
immediately after the execution of the settlement, have 
disposed ot it by deed: np such, power existing in this 
case. It is not material, how the debt, which has given 
•rise to this suit, was contracted ; since it was not compe- 
tent to Mrs. Muggertdge to undertake to pay ; being a 
feme covert^ and having no separate property ; her bond 
ijraa a ;nere nullity $ incapable of confirmation after the 
coverture determined. The equitable relief, given in 
diese cases, is always commensurate to the separate 
estate, or the nature and extent of the power. This in- 
strument never can be considered as an exercise of the 

ra) 15 r«. 596. fb) 3 Bro, C. C. 8,' t Ve*. jm. 46. 

f€j % Ve^ 190. frfj I ^^* ^' C' 1^-. 

CaJ p. 123. See Jxkdenoj^ v. Dawon^ 15 Yea. 532. . 

Voi.;l n 
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1812. ^ewer of appointment, actually reaenved to her. The kne 

U'vx^ . cases, Huhne v. Tenant^ Nantes v. Corrock^(b) and Sockett 

LcK V. Wray^(c) establish, Aat the power must he pursued; 

^_^''- and this settlement prescribes one mode, and one mode 

' . * only, of exercising it, and not being so exercised, the con- 

* sequence is, that the property survived to her under the 

ultimate limitation. The letter of jfuly^ 1804, cannot be 

a confirmation of the bond : nor can it amount to a pro* 

mise, upon which an assumpsit could be maintained. A 

Court of Equity will not extend the principle, upon which 

relief has been* given in these cases. 

JVWv. 19» The Master of the -ffo/Zff.— Whether the case of Heatky 

V. Thomas be well or ill decided, it hus no bearing upon 

[ 123 ] . the present. There was a declaration of trust as to the 
whole fund for the sole and separate use of the wife ; not, 
as in. this case, as to the interest only. It is true, there 
being an agreement, ihat the principal should remain ia 
the hands of Willis^ he paying interest for it, it was do- 
clared, that such interest was to be paid into her proper 
hands : but that was rather consequential to the former 
declaration, than at all contradictory to it. There was 
not, as here, an express provision, that in the event of the 
wife surviving the property should be absolutely hcr*8 ; 
which implies an exclusion of a power of so appointing 
it during the coverture, as that it should not in that ev^it 
belong to her ; and, further, it was to be collected, from 
the whole instrument, that she was to have a power, net 
only of appointing by will, but of disposing of the fund 
in any other manner. There is theretore little or no re- 
semblance between the two settlements^ but this case 
falls precisely within the decision of Richards v. Cham-* 
bers; (a) whcgre the settlement was, at least in the parti- 
cular in question, precisely the same as this : in trust f<0r 
the sole and Separate use of the wife for life ; and, if ske 

Where a survived her husband, it was to be absolutely her^s : if 

"'^"'ti^idT '^^ ^*^^ ^^ ^^* ^**^' *^ "^^^ *° default of her appointment 
Sat tn^the *** ^* 8® ^® ^^^ exectttors . and administrators. It b unnfc- 
event of her cessary for me to repeat the reasons, upon which I held 
aurviviny the in .that case, that, where a married woman expressly ati- 
KTert re. palates, that in the event of her surviving the pro^ei?ty 
serving no * ^hsXL become her's, reserving no power of disposition 
power of di«. over it during the coverture, there are no m^^na, by 
position over ni^hich she can dispose of it, while she remains eovert. 
covertufe! A®» ^c'^fore, her direct appointment could not affect 

there are no this property, a fortiori it cannot be affected by her bond, 
means, by As to what passed after the death of the husband, the 
which she can Plaintiff must esublish his right at Law. If she has 

dispose ot it, ^ 

while cwfft. ^^^ ^ ^^ ^^^ ^^^ ^ ^^ ^ ^ ^^ ^^^ ^ ^ ^^ ^^ ^^ 
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done any thing, dice sets up the bond, or there has been 1812* 

a new contract, her assets will be liable : but I cannot now X^v>J 

decree an account against her assets. Vkm 



MEADOWS V. PARRY. »JJ^ 

.Vov. 19. 

QEORGE MEADOWS PARRT^ by his will, dated the Umiution 
9th of November^ 1808, gave the residue of his estate to over after a 
lus wife Rebecca Parry and two other persons — *"*" Upon **^*2f'**"' 
** trust, that they do and shall apply the dividends and ^tTe^cn 
•*^ interest of the said securities, so to be purchased, upon MtablUheds 
^ and for the maintenance, clothing, educating, and not operating 
« plarfng out in the world, of aU and every such child or "^J^^t^"*"* 
^ children, as I may happen to leave at my death, and ^ 
^ bom in due time after, equally, share and share alike, 
^ until they shall respectively attain the age of twenty- 
^ one years : then, upon trust to pay, assign, and trans- 
^^ fer, their share of the funds and securities, in .whidi 
^ the same residue shall have been so invested, equally : 
^ and, in case any or every of the said children shall 
'^ happen to die before twenty-one, such deceased chil- • 
""^ dnen's share to go to the survivor ; and, in case there 
.^ should be only one such child, which shall attain that 
'* age, then in trust to pay the same residue to such only 
^ child, as his, or her, own propert}^ for ever : but, in 
^ case it shall happen, that all of the said children shall 
** die before attaining that age, then and in such case I 
^ give and bequeath all such residue unto my said dear 
^ wife Rebecca Parry ^ her executors, administrators, and 
* assigns, for ever as her own sole and absolute proper- 
^^ ty ;" and the testator appointed the trustees joint exe- 
cutors. 

The testator having died without leaving, or civer hav- [ 125 ] 
hig had, any issue, a bill was filed by the Plaintiff, as one 
of his next of kin, against the widow, for a moietv of 
'die residue ; insisting, that, as the testator died without 
issue, the residue was distributable, as undisposed of by 
his will. 

Mr. Leach^ and Mir. Wingfield^ far the Plaintif. 

Mr. Hatty and Mr. R<nipe% for the Defendant. 

For the Plaintiffs it was submitted, that the circum* 
stance of the testator^s having children by his wife, and 
their all dying under twenty*one, was a condition prece*- 
dent to entiue the Defendant, the widow, to uke the 
residue ; and, as die testator never had any children, she 
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1812. uras not enutled to it. The case of DaoU v. Norton(a) 
\^y\j was cited. 



Mkadows 

V. 

Pabet. 



77ir Master of the JSolb said, thi» case could not be 
distinguished from those, in which, where a testator de- 
vised to the child, with which his wife was enaieniy and 
if such child died before twenty-one, then over, the de- 
vise over had been held to be good ; though she proved 
not ensient. 

The bill was dismissed. 

fa J 2 P. Wm» 390y and see Mr. Cox'i note. See also Jonet ▼. V«ti- 
eomb, 1 £7. Ca. Mr. 245, pi. 10. Statham v. Belt, Covf. 40. (1) iKo v.. 
JBrabant, 3 Bn. C. C. 393. Murray ▼. Jbfiet, Pott. vol. ii. 313. , 

(1) 1 Dmt^. 66, note 4. See Motme* v. Crwhch, 3 Vet, 317. 

Univ. ..ty^^ 
[ 126 ] -> iii^-^ COOKE V. SETREE. 

1812, 
JV-0V.2O. rp{|£ Plaintiff employed the Defendant, and his late 
Court^¥aU ^^ Partner Smith for some years as her Attorneys ; during 
open a Solid- which they delivered bills annually, and received from 
tor's bill, and her divers sums of money. 

order taiation, Upon their application the Plaintiff, together with her 
^ar^wTda surety, executed two several bonds. The Defendant 
security given, having commenced proceedings on those bonds, the 
or even pay- Plaintiff filed her bill ; alleging, that she had overpaid 
ment, upon ^^^ Defendant ; praying an account, that the bonds might 
in^orunduc ^^ delivered up, and an injunction. The common in- 
pressure, junction having issued, the Defendant applied to dis- 
where nothing solve it. 

a^m^'^inac- '^' ^^'^^J^'' ^^^ Defendant. 

curacy^^nd*'^" ^'^ Samuel Romilly^ and Mr. Phittimore^ for the Phin^ 

under other tiff. 

favourable cir- Xhe following authorities were referred to : Prac. Reg. 

th^Surt*' ('') ^"*^*^y ^' Po/>iin,(b) IVahnsiey v. Booih^(c) Draper's 

would not re- Company v. Davts^(d) Ixmgstaffe v. Taylor, (e) 

atrain pro- 

^**^unt"^ob 1^^^^^ Chancellor— This application is made upon 

^||^^^"^j^}^^ ' general principles, and also oh special grounds. As far 

business was as it proceeds upon general principles, it is stated, that, 

depending, generally, if an Attorney has received a security, the 

Court will, as frequently has been done after actual pay^ 

ment, order a taxation of the bill ; and, supposing the 

[ 127 ] rule not to be so, generally, yet, where the security has 

CaJ 397. rb) 1 Dick. Bet. 403. fO 2 Atk. 25. 

fdj 2 Atk. 295. f ej 14 F«. 363. 
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been received, not' after the whole business was con- 
duded, but, while the suit was going on, the bill must 
be taxed. I jyill lay down the rule as strong as any 
Judge ; diat there may be unquestionably that sort of 
pressure and influence on the part of a Solicitor over his 
client, with regard to pecnniary demand, against which 
the Court will give protection ; but that must not be car- 
ried tbo far ; and for the sake of clients ) with reference 
to whose means of carrying on long and expensive suits, 
in which they may be engaged, the Court must not so far 
interpose as to produce the effect, that no professional 
gentleman will undertake, or go through with, causes. 
A temperate aiid just consideration must therefore be ap- 
plied to each case. The Court may order taxation, as 
'XfOrd Camden did in the case^a^ referred to, after eight 
years, and Lord Hardwicke after twenty-one, and an ac- 
tual security given ; where the Court can see, that it was 
obtained by the undue pressure of that influence, which 
the situation of Attorney gave ; permitting the security 
therefore to stand only for what is justly due. I go 
much further ; that after security given, and even pay- 
ment, if the client can point out in the bill gross errors, 
charges amounting to imposition and fraud, the Court 
will open the whole. Every case, however, must be con^^' 
ftidered upon its own circumstances. 

In this case Mr. Smith was the Attorney of Mrs. Cooie 
from the vear 1801 to 1803 ; when Mr. Setree came into 
partnership with him. They delivered bills annually: 
I will take them, (the fact being disputed,) not to have 
been signed bills, upon which actions mi^ht be brought ; 
but intimating annually the state of their demand upon 
her* They go on until 1808; and the Plaintiff became 
engaged in a suit;, of her probable success in which 
Smith had a sanguine opinion. Setree did not think so s 
but there 19 no evidence before me, that he concealed his 
opinion. The suit proceeded ; and it is not to be laid 
down) that a Solicitor is not to be paid, because he hap- 
pens to be mistaken in his opinion. In Michaelmas Term 
1808, a decree was pronounced against her by the Court 
of Exchequer: the bill having been just before delivered ; 
which I will suppose delivered at that moment. An ar- 
rangement was made as to that bill : it was secured by a 
bond ; which was made the subject of a proceeding at 
X.aw ; that has now reached a writ of error ; and there 
is not stated to me one charge, which can be considered 
as founded in imposition, fraud, or, even error. The 
bill was reduced by this species of attention ; observing, 
that a trifling sum 1/. 16j. was twice charged ; a circum- 
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[ 128 ] 



QaJ Mbrey T, Popkin^ 1 Dick, 403 
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1812. stante, on which I lay no stress ; as the person, observing 

\.^yr\j that inaccuracy^ might not he a judge, whether that 

Cooks charge should ever have been made. It is ppt now esta- 

^ blishcd, that there is in this bill any item, that can be 

SsTB^i. represented as fraud, ilhposit.ion, or material error ; and 

it is properly stated in the answer, that there is scarcely 

an instance of a bill in which some trifling reduction may 

not be made : but it is impossible to hold that a g^und 

for putting it upon the footing of improper charge. 

Is there then any evidence of undue pressure on the 
situation and feelings of the client in obtaining this secu- 
rity i I cannot go the length of holding, that a bond, 
• given in 1810, is to be complained of in 1812 upon the 

mere ground, that there was not at the time an end of all 
business depending between the client and the Attorney, 
or of a particular suit in which they were engaged. It 
may be very fair as between them to say, that the situa- 
tion of the Attorney was such, that he could not go on ; 
[ 129 ] and therefore presented his bill ; desiring either payment 
or security in part. This case however goes further. * 
The demand was due to two ; one of them being the ori- 
ginal Attorney of the party ; and it is also stated, that 
one instalment was paid. Where there is no fraud, im- 
position, or evidence of undue pressure or influence, and. 
the proceeding at Law has gone to judgment and a writ 
of error, the question is reduced to this : if there have 
been subsequent dealings, in respect of which it can be 
made probable, that there has been any receipt, that 
ought to be taken in discharge of this bond, that may 
form a ground for inquirv: but under all the circum- 
stances of this case not without payment into Court ; and 
as far as any thing has been read, I do not think the 
Plaintiff will make any thing of that inquiry. 



The order was made for dissolving the injunction, (l) 

(1) PlenderUath ▼. Fraaer, pott. 3 vol. p. 174, 
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1812. 
HOWDEN V. ROGERS. Lwcolh'. 

Intt Halx., 

THE bill was filed by the Assignees under a Com- ^^* ^^* 
mission of Bankruptcy ; praying an account against the ^xwr fwno^ 
Defendants jfoyce and JHogers^ and the writ of ne exeat granted 
regno against the latter; which was granted, marked for against a per- 
thc sum of 6000/. upon affidavit j suting that sum to be wn, generaUy 
due to the Bankrupts upon balance of accounts ; * and de- ^^^and,- md 
clarations oi Rogers y that he intended to go to ir^/aTk/ in this coantiy 
immediately. o% fo' a tern* 

A motion was made, that the writ may be discharged ; p^JJ7 under 
and that the Defendant may be discharged out of the Sie ciVcum. 
custody of the Sheriff; upon affidavit ; stating, that the stances, that a 
Defendant's residence was at New Ross in Ireland; and *>»lance wm 
he had no other place of residence whatever ; that he had ^°^ Sil 
come to England to transact some necessary affairs, re- might have 
lating to his trade ; and particularly to adjust the account be^n bad .-that 
with the Plaintiffs ; but m a few days after his arrival he ^ ^j''!*^*^* 
was advised bv his partner, that* the Plaintiffs had in- j^ irJatJ^ 
stituted a suit m the Court of Chancery in Ireland against where the 
them relating to the accounts ; to which suit the Defend- iwnsactiona 
ant had directed an appearance to be entered ; and had ^^^J^^J ^\ 
since offered a reference ; which was refused ; that, when a proposal of 
arrested, he was about to return to Ireland; where his reference. (1) 
connexions and business were; and otherwise had "Oj-^|)*J^^ 
intention whatever directly or indirectly to leave th6 JJin^^u-** 
kingdom. rity.(2) 

Sir Arthur Piggott^ in support of the Motion, — ^The De- r # ^30 ^ 
fendants are merchants, residing in Ireland; carrying on 
general business there \ and the transactions, from which 
the present demand arose, took place in that country ; 
where a suit is now depending for the same purpose : on 
account of those transactions. He is in this country only 
for a temporary purpose ; proposes a reference ; and 
swears, that he has no intention of quitting Ireland; 
which roa)r be prevented by .the writ of ne exeat regnoj 
issuing froin the Court of Chancery in Ireland. The ap- 
plication of this writ to such a case would be an abuse of 
the jurisdiction ; and the inconvenience enormous ; if any 
i'ish merchant, coming here for a temporary purpose, 
may be stopped ; and, at a distance from his means and [ 131 ] 
connexions, compelled to find bail for debts, contracted 
in Ireland^ on the faith of the justice to be there ad- 
ministered by the same law as that of this country. The 

{(1) Porter v. Spencer, 2 Johns. Cha. Rep. 169. See Woodward v. SchaixeO, 3 Johns. 
Cha. kep. 413. See also the note to I>e Carrierer, De Calonite, 4 Fee. 577,} 

i(2] Woodward t. SchtufeO, See Bead v. Prince el vx. 1 Desaus. Cha. Uep. 145.{ 
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.1812. eflRfct is equivalent to imprisonment: Pearne v. iMk^(a) 
Unr^ Sobertson v. Wllkie^ (b) De Carriere v. De Calonne. (c) 
HowDBv .Sir Samuel Romtlly^ and Mr, Whitmarah^ for the Flain" 

nimmm ^J^* — With rcspect to the proposed reference, since the 
'*^"* union a decree here may be enforced in Ireland; but not 
an award. This writ is perfectly regular in the present 
instance ; and is matter of right ; if the party applying 
for it makes out an equitable demand ; >and, that the Der 
fendant is about to quit this country. The Court has no 
discretion to refuse it; and the circumstance, that the 
Plaintiffs have had recourse to another tribunal, in a 
suit, to which the Defendant has not appeared, forms no 
objection. 

The cases in Ambler have been long overruled ; if they 
could have any application. In Atkinson v. Leonard^ (d) 
and Roddam v. Hetherington^ (e) though the writ was dis- 
charged under the peculiar circumstances, yet security 
was required, that the party would abide the decree. All 
the cases upon this subject are collected in itfr. BeameB^s 
Book, (f) 

This is a case of mutual dealings between two houses^ 
the one carrying on business in Ireland^ the other in Eng'* 
[ 132 ] land. The natural jurisdiction is not more in the one 
country than the other; and if the Defendants complain 
of having the account taken here, the Plaintiffs may with 
equal reason press the inconvenience to them of taking it 
in Ireland. This writ is usually granted upon the affidavit 
of the party interested; but the Bankrupt, who alone 
swears positively to this balance, has no interest, except 
that remote interest in the possible event of a surplus. 

"Hie Lord CHANCELLOR.—i-I am extremely well aware, 
that this great* prerogative writ is issued in cases, it| 
which it may lead to very extensive, and very harsh con- 
sequences : on that account I never indorse the writ with- 
out reading the affidavit ; and in this particular case I did 
not indorse the writ, which was brought to me at the 
House of Lords, until I h^id an opportunity of reading 
the affidavit very carefully. I saw, that this was the case 
of a person, who had been here some time ; which is not 
very important ; but occasionally here > Uis general, and 
almost constant, residence being in Ireland, (l) Con- 
sidering what had been frequently done in this Court I 
had the satisfaction to find my own argument in Atkinson 

Ca) Jmb, 77. rAj Jimb. 177. 

CcJ 4 Ve9. 577. rdj 3 JJro. C. C. 218. 

fej S r«. 92. 

f/J **A brief view of the writ ne exeat regno^ with phu:tical remarks 
«« upon it as lui equitable procesV &c CaAlifiMii v. — -% 18 Fe$. 3^. 

(1) Fryar V. Vemofh ScL Ca. Ch.S. * 
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V. Leonard^ (a) very like Sir Arthur Piggott^s this dajr.^In 1812. 

that case both parties, having their general residence at v^y^^J 

Antigua^ had come over to this country on a very parti- Huwbih 

Cttlar occasion. The two cases in. Ambler being cited, ..•• 

isor A Thurltnv says of $he first of them, that he cannot »•*■*• 

rely upon it ; as, according to his account of it. Lord Hard^ 

wicMe required security ; and, stating the circumstances 

of the other case, said, he should regret, that the grant 

of the writ depended upon such circumstances ; holding 

himself bound in that case to grant the writ. It occurred 

afterwards to me#to establish, that, though generally this 

writ was granted onlv upon an equitable demand, yet in [ 133 ] 

one case it issues, where the demand is both equitable 

and legal ; and in this particular case, though this Court 

would have jurisdiction upon the account, yet upon the 

same affidavit, if the Assignees had taken out a writ, the 

Court of Law would have held the Defendant to bail ; A Court of 

though he was here only for a moment ; a Court of Law, ^* ^^ ^^^^ 

in an action by the -Assignee of a Bankrupt upon a ba- ^aianU*8WOTn 

lance of accounts, requiring an affidavit onlv to his be- to poaitively 

lief of the balance ; if the Bankrupt, as in this instance, by a Bank- 

swears to it positively. beSef^^h^ 

Not relying upon that however, I cannot distinguish ALignees.** 
this case from Atkinson v. Leonard^ and several subse- JVe exeat 
qoent cases, from the West Indies^ from &o^/anrf, and, I '^^»<*K^*«d; 
believe, from Ireland. The question therefore is, whether ln^8Mnena 
I have any discretion to refuse the writ : a question, upon residence be- 
which I am bound by these decisions ; and the utmost I ing in the 
can do for the Defendant's relief is to discharge him oq ^"^'1;^^^ 
giving security 'to abide the decree. Upon that the prac- j^i^^ 
tice is so settled that I have no option. With regard to 
the bill, filed in Ireland^ that will pot, within the reason- 
ing of any of the authorities, be found to be a circum- 
stance on which the Court would be justified in with- 
holding the writ ; unless that act amounted to a.pledge of 
the faiSi of the party, that he would take no other remedy 
elsewhere. That circumstance should have been stat- 
ed in the affidavit; for this reason, that the Court ought 
to be very careful in granting this writ ; and should know 
previously, that all the circumstances are disclosed : but 
1 do not mean, that, if that circbmstance had been stated 
I should not have granted the writ. 

This is a case of less hardship perhaps than any other ; 
as the Plaintiffs might have had bail at Law upon the 
balance, sworn to; and the Defendant, if he could give [ 134 ] 
bail, may find security : the case of account forming the 
single exception, in which this writ is applied : though, 
the balance being sworn to, the demand is not purely 
equitable ; but bail might have been had at Law. 
ffl^ 3 iTro. C. e. 218. 

Vol. L 12 
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1812. 

-RoLLi, BRYDGES V. WOTTON. 

JVw. 16. 26. 

Trustee, THE Master^s report in this case stated, that the tes^ 

dying nine- tatrix by her will gaVe to ITtcholas Wescomb and John- 
after tfiTtes- Weectmb Emmerton^ her trustees; fifty guineas each, as a 
tatriz, withoat small recompense for the trouble they might be put to in 
having acted, the execution of the trusts of her will. The Master dis- 
to'a fe«!cy^ allowed the legacy to Emmerton ; as he had by his answer 
given Ma declined to act in the trusts of the will: allowing the Ic- 
tokenofre- gacy to Wescomh on the ground, that fVescomb survived 
gardandarc- ^[^^ testatrix about nineteen months; and although he 
STte^uWe :' di^^ without having acted in the execution of the trusts . 
no refusal or of the will, the Master did not find that he was ever in- 
neglect to act, formed, that he was a trustee ; or called upon to act ; and 
where oeces- j^^ j^g j therefore no opportunity of consenting or declin- 
•ary. apoear- • « ^ • i> «^ •!« ^ 

in/ ^'^ ing to act m the execution of the will. 

An exception was taken to the report. 

Mr, Leach^ and Mr. Treslove^ in support of the Except 
rion.— Where a legacy is given to a trustee or executor 
expressly as a recompense for his trouble, he can only 
become entitled to the legacy by undertaking the trust, ia 
respect of which it is given. This, which is clear, as a 
[ 135 ] general principle, stands also upon authority; Humbn» 
Stan V. Humberston, (a) Harrison v. Rowley, (b) In the 
latter case a person, appointed executor, having interfer- 
ed as to the funeral, died ; not having taken probate : it 
was held, that, though he had not proved the will, he had 
adopted the trusts : the Court intimating, that,, if he had 
died without showing any disposition to take upon him 
the trusts, he would not have been entitled to his legacy. 
The conclusion, that though he is prevented from under- 
taking the trust even by the accident of death, he shall 
have a legacy, given to him only in consideration of his 
executing that trust, is attended with great difiiculty. 
Some inference arises from the common name of these 
trustees ; indicating a family connexion between them : 
a circumstance, making it probable that they must have 
had notice of a fact, in. which they had that interest. 
Claiming under an exception to the general rule he must 
support his claim by evidence ; want of connexion with 
the family ; residence at a distance, Sec. ; but, if the tide 
was defeated by death, or any other accident, preventing 

Ca J IP. ma. 335. 

(hj 4 Fet. 212. Reed v. Devayne; 2 Cox. 285. Where an executor 
has proved the will, but did not appear to have done it with an intention 
really to act, he was held not entitled to the legacy. JBarfird r. SmfH" 
ing, 1 Cox. 302. 
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his undertaking the duty, on account of which the legacy 1812* 
was given, it is without remedy. Urvx^ 

iKK Richards^ and Mr. Jones^ for the Report. — ^Besides b»tto«» 
the distinction, that there is a determined mode, in which ^ ^' ^ 
an executor takes upon him that office, a trustee having no ^'^'^^' 
-auch means of indicating his intention to act, he has no 
right to interfere, until the executor assents* The Master 
does not find, that this trustee had any notice. The debts 
and legacies might not be paid, and the residue formed, 
for a long time : until all those objects of the trust were 
fulfilled, his legacy could not accrue. Until the residue 
is formed, and the assent of the executor given, all the [ 136 ] 
interest remains in him. There is no period, at which 
it can be represented, that any trust attached, which this 
trustee was not ready to execute. Can he then lose his 
legacy on the ground of inactivity ; having no motive or 
means of action ? The first trust is for the executrix for 
life ; vesting in her the whole legal.and equitable interest; 
distinguishing it from the case of Harrison v. Rofwley; 
where there was no other legal interest than that of we 
executor. 

Mr* Leachj in Reply ^ urged, that there was a trust of 
the real estate^ commencing immediately on the death of 
the tesijitrix ; subject to the charges to pay unto or per* 
mit and empower Martf Bryiges to receive and take the 
rents and profits, durmg her life; and the trustee not 
having acted in that respect, was not entitled to his le- 
gacy ; to which it was answered, that the bill was con* 
fined to the personal property ; and there was no notice, 
of any thing, relative to real estate. * 



After the argument of the exception The Master of the 
RoUs observed, that the will was imperfectly stated in the 
Master^s report. The particular clause was expressed in 
the following terms : 

^^ And I give and bequeath unto the said Nicholas Wes^ 
*^ comb and ^ohn Wescomb Emmerton my trustees herein 
*^ after named the sum of fifty guineas a-piece ; of which 
'^ I beg their, acceptance, as a token of my regard for 
*^ them, and a small recompense for the trouble they may 
^^ be put to in the execution of the trusts of this my will : 
^* the said legacies of fifty guineas a-piece given to the 
^^ said Nicholas Wescomb and 'John We^omb Emmerton 
^ to be over and above the legacies of ten guineas herein- [ 137 } 
'^ before bequeathed to them respectively and to be paid 
*^ within twelve calendar months after my death.'* 



The Master of the Rolls. '^IJ^bn inspection of the will, Mv. 26. 
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1612. so far as regards the legacies to the trustees, it turns out 
\^^»/>j to be very dilFerent from what it is stated to be* in the 
BttTDOM abridgment of the Master's report ; with which I have 
^' been furnished. The legacies are given, not merely ia 

woTTov. compensation of future services, but also in token of re- 
gard ; and they are to be paid within twelve months after 
the testatrix's death. Before the end of twelve mondis 
they had no duty whatever to perform with regard to die 
personal estate. They could not meddle with the residue^ 
until all the debts, and even the legacies given by the 
first part of the will, were satisfied. At the end of the 
twelve months they had a right to receive their own lega- 
cies. It is not necessary to determine, what would be die 
case, supposing they had within the twelve months refus- 
ed to accept the trust ; or neglected to act in it in any 
matter, in which their interference might have been ne- 
cessary ;.a8 here is no such refusal, or neglect. It is true. 
Devise in there is an immediate devise to them of the real estate, 
to^h' ^^^^^ subject to the charges : but not upon any trust, that re- 
topermiu^^to Q^^^^^d their immedi&te interference. The first trust was 
receive and to pay unto, or to permit and empower Jkhrff Brydges tor 
take the renu receive and take, the rents and profits during her life. It 
^t^^^ihct " ^y ^^ means clear, that this was not an use executed ia 
not a use eze- her. (a) But in all events it was no duty of theirs to turn 
cuted, Qu«ry. their cestuy que trust out of possession ; when she was 
entitled to all the rents and profits during her life. From 
[ 138 ] their not so doing it is impossible to infer an abdication 
of those active duties, which were imposed upon them 
in the event of her death. I see nothing, therefore, to 
* prevent these legacies from becoming payable at the end 
of twelve months, according to the express direction of 
the will ; and, if payable then, they could not by any 
thing that happened afterwards, cease to be payable ; feir 
•odirf" * ^*' when a period of payment is appointed, the subsequent 
ment ia^ap- failure, or breach even, of an express condition, annexed 
pointed, the to a legacy, cannot aifect the right to receive it ; as in the 
sabsequent case of Clent v. Bridges^ (a) and Osborne v. Brown, (b) 
foilare, or ITierefore the exception must be overruled* 

of an expreia condition, annexed to a legacy , cannot affect the right to receive it. 

fa) Vide 2 Tatmt, 109. fa J p. 138. Finch. 26. 

CbJ 5 ret. 527. 
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1812. 
FOULDS V. MIDGLEY- Liwour*. 

Iirv Hall, 

TOE Mil wa8 filed to perpetuate testimony. The De- ^' \^ 
fendaat joined in the Commission, sued out.by the Plain- ^^,^^ifuoper- 
tiff to examine witnesses; which was executed. The petiute tettU 
Defendant then obtained an order for the taxation and mony entitled 
payment of his costs ; alleging, that he had not examined i^^ej«2elr 
any witnesses. SrAheCom- 

A motion was made on the* part of the Plaintiff, that mission exe- 
this order might be suspended until publication passed« cutcd apon 

JMr. HaU^for the Motion.— This order was obtained IjJ^^^^lfj*^^^ 
fM'ematurely on a suggestion that may not prove true. It examine any 
is impossible in this state * of the proceedings to know, witnesses. 
whether the Defendant has cross-examined the witnesses, [ * 139 ] 
or has examined them in chief. An idea has gone forth, 
that if the Defendant examines the Plaintiff's witnesses, 
^at examination must necessarily be a cross-examination : 
but it depends on the objects, effects, and conduct, of the • 
examination, whether it be cross, or in chief: a distinc- 
tion well known at nisi prius. At the time of Lord Hard*- 
rvicke it was not the invariable practice for the Defendant 
to have his costs on bills in perpetuam ret tnemoriam : Lady 
Codrington v. England^(a) and Berneifv. Eifre.(b) Bound 
as the Commissioners are to secrecy, the examination 
cannot be known from them : and, if the witnesses were 
to divulge it, they would be liable to reprehension. 

Mr. Parker^ for the Defendant, — As publication is never 
passed, where the object of the suit is merely to perpe- 
tuate testimony, and as the Defendants have neither pro- 
duced nor examined any witnesses, the Defendant by the 
practice of the Court is entitled to have his costs imme- 
diately taxed and paid him. 

The Zortf Chancellor.— The examination of witnesses Dlstinctloa 

de bene rwe is quite distinct from perpetuatine testimony, ^^^^f .«»* «^ 
• ., .^ ^. . '^i- ^ • !• V ^ mination de 

It Strikes me in this case, without prejudice to the prac- ^^^^ easeiwd 

tice, that if one man in respect of two estates of his claims perpetuating 

a right of way over the estate of another, which claim is testimony. 

admitted as to one estate, but disputed as to the other, if 

the claimant will not do some act, to enable the other to 

try that question, it is a strong thing to give any costs 

to the party, admitting, that he threatens only ; Jbut will [ 140 ] 

not act. The practice, however, I believe, is so. 

If this bill had stated, not merely a threat, but an act, 

giving a cause of action for trespass, it would not have 

been a bill to perpetuate testimony. The difficulty I have 
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is, thatv if I suspend the order until publication, that may 
suspend it for ever; depending, not merely upon the 
consent of the Plaintiff and Defendant, but upon the ge- 
neral rule and policy of the Court, not to permit the pub- 
lication of evidence^ taken in this way, when there may 
be hereafter an examination of these witnesses in chief* 
Then, how can I know, whether there has been what you 
call examination in chief, or cross-examination ; which it 
may not be easy to distinguish. 



The motion was refused with costs ; The Lord Chart'' 
cellor^ in answer to the objection, that it may turn out, 
that the Defendant is not entitled to the tosts, observing, 
that the practice was settled, (l) 

(1) EarlAbergtwenny v. Powell, 1 Mmv. 434. The proper time to move 
for tlie costs of the discovery is after the Commission returned, ^non, S 
Vet. 69, and Banbxiry v. , 9 Vet. 103. 



Iinr Hau^ 

1812, 
l>ec 23. 

• Sentence of 
the Ecclesias- 
tical Court un- 
necessary, the 
marriage be- 
ing void; as in 
the case of lu- 
nacy. (2) 

[♦141] 



TURING, Ex parte. 

IN January^ 1804, a Commission of Lunacy issued 
against John Turing^ under which he was found lunatic^ 
and a committee of his person was appointed ; but no fur^- 
tber proceedings were had under the Commission until 
within a few months since ; when in consequence of the 
death of the committee a new committee both of the per- 
son and estate was appointed. 

♦ On the 22d of May last, the lunatic, .being then at 
large, was by virtue of a license, procured for that pur- 
pose by his servant, married to a mantua«maker, in whose 
house he then resided. 

A doubt having arisen upon the Act of the 15th of Gto* 
2. c. 30, a petition was presented by the committee prin- 
cipally for the purpose of taking the opinion of the Court, 
whether any steps should be adopted in the Ecclesiastical 
Court to have the marriage declared void. 



{(2) Though a marriage with a lunstic 
is-absolutely void; yet, as well for the sake 
of the order of society, as the quiet and re- 
lief of the party, i£s nullity should be de- 
clared by the decree of some Court of 
competent jurisdiction. Therefore the 
Cuwrt of Chancery of JWw York possessing 



an exclusive jurisdiction over cases ofhmacy 
snd moirimmiial cauaeOf and there being no 
EccleaiatiiciU Com^9 to take cognizance of 
such cases, and afford relief, will decree 
such a marriage to be void, and the parties 
absolved from its obligations. Wigktmon 
v. Wightman, 4 Johns. Cha. Hep. 343.} 
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Sir Samuel RomiUy^ and Mr. Cooke^ in support of the 
Petition. 

Mr. BeUy for the next of Kin of Lunatic. 

Sir Arthur Piggott^ and Mr. fVear, for the Wife, sub- 
mitted, that under the Act the marriage is ipso facto void ;. 
and that, therefore, proceedings in the Ecclesiastical 
Court were unnecessary. 

The Lord Chancellor. — It occurs to me, diat under 
the Royal Marriage Act, (a) declaring certain marriages 
•void, it has been bought necessary to have a sentence of 
the Ecclesiastical Court: but I do not know on what 
ground that opinion proceeded. Refer it, therefore, to 
the Master to see, what proceedings ought to be taken, (l) 

fa J 12 Geo. 3. c 11. 

(1) Afterwards, the Master, by his report, stated his opinion to be, 
'** that the marriage was Toid by the operation of the Statute alone ; and 
" that no proceedings were necessary to be had in the Ecclesiastical Court 
*^ to have the same declared to be so.** On a petition, presented by the 
committee to confirm this report, Mr. Bell^ for the next uf kin, submitted, 
whether there ought to be any application to the Ecclesiastical Court. 
Lord C. Eldon confirmed the report, thinking such an application unne* 
cesaary ; as the marriage was declared void by the Act of Parliament 9th 
J^ov. 1813. 
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THE bill, filed by the Plaintiff; as Vicar of Monkton 

i¥ith the Chapels oi Birchington and Wode annexed, against ^^fn, 

the Defendants, as occupiers of certain marsh lands, al- Account of 

leged, that the Vicarage was founded in the year 1367; vicarial tithes 

and was then endowed with divers kind of tithes, com- decreed 

prising all kinds of tithes wiUiin the Parish and Chapel* agwiwtamsrftts 
• 1 r % • 1 lOt 1*. i>er acre 

ries, except those of com and grain; and* prayed an ac-f^p^^), ^^^ 

count of the tithes of such marsh lands. of marsh land 

The answer, admitting the endowment in 136T, set fof tithe of 
up a modus, viz. that, " from time whereof the ^co^oToJk^iTviCT ial 
*^ of man is not to the contrary there hath been paid and ^^^^ ^xsM. 
^* payable to the Vicar of the- said Parish a certain an- tithes: tlie 
'' cient modus or customary payment of one shilling per vicarage ap- 
'• acre for /sach and every acre of marsh land within the ]^a J^'Uf en es* 
^^ said Parish for and in lieu of the tithes of hay, and of tabiished by 
^^ all and every other Vicarial and small tithes arising or endownieat in 
" renewing upon or in respect of each and every such p^* withm 
*' acre ; and which sum hath usually been paid at Michaels *^ memory. 
** mas, old style, in each year." 

The Plaintiff produced in evidence the endowment of 
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tB12n 1^67^ as deposited at Lambeth^ commencitig thus : ^ Um^ 

Unr^ ^^ versis^ &Pc. ut supra de verbo ad verbum tissue vicariam 

Scott ^^ perpetuam in. Eccksia supradictd de Eastrix hco cujt» 

'^' ** scribitur de Monketon prxfatU rcltgiosis viris ut permit^- 

"""" ** titur restituta ordinamus^ facimusy et creamua per pre^ 

*' sent€8 portionemque Vtcarti et Vtcarias Eccleaiae supradictm 

[ 143 ] ^^ de Monketon ordinamuSj facimus^ et limitamua aubscripto 

'* tnodo consistere debere in perpetuumJ*^ (viz.) 

The instrument then proceeded to endow the Vicar 
with the tithes of wool^ lamb, &c. hay, herbage, or agist* 
ment, &c. and of 12/. and 20d. declaring the whole to be 
per inquisitionem super valore annuo kgitime captain of the 
value of 23/. communibus annis* The endowment thea 
proceeds to prescribe the duties of the Vicar, and con- 
cludes thus : quas restitutionem et reductionem VicariXj or^ 
.dinationem ipsiusque Vtcarii^ CsPc. de communi assensu et 
consensu Capituli nostri pronunciamusy is?c. 

The Plaintiff also produced an official extract from the 
Parliamentary survey of livings, taken in 1649 ; estimate 
ing the living at 34/. lis. lOd, communibus annis^ and like- 
wise a transcript of the general Ecclesiastical Survey, de- 
posited in the office of the first fruits in the Exchequer^ 
made in pursuance of the Act of the 26th Hen. 8. By ano- 
ther document produced from the auditor of the Dean 
and Chapter of Canterbury*^ office, of the date of August^ 
136r, entitled a Composition, it is stated, that no Vicar- 
age had hitherto been created or endowed of Monkton ; 
and therefore a perpetual Vicarage was thereby created. 

Sir Samuel ^omilly, Mr. HoUisty and Mr. Bernaly for 
the Plaintiff. — A Vicar can be entitled to tithes only by- 
prescription, or endowment. The PlaintifTs titl^ is 
founded on an endowment, made in the year 1367. Bj 
reference to that period, which is considerably within the 
time of legal memory, no such modus could exist; no 
such thing being then known as Vicarial tithe. Another 
[ 144 ] objection to this pretended modus y proving, that it must 
have originated within legal memory, arises from the 
fact, that the marsh lands in this Parish are six hundred 
and eighty acres : which at one shilling the acre would 
amount to 34/..- but in the reign oi Henry the Stb, the 
value of all the tithes was 24/. / and the Parliamentary 
Survey states them at 34/. The Defendants' witnesses 
speak of this payment as an ancient composition, not a 
modus. If a jury were to decide in favour of .the modus^ 
it would be a verdict against evidence, and must again 
be tried; as' in O'Connor v. Cooke: (a) but the parol evi- 
dence does not amount to a modus ; and, as laid, it is 
bad at Law ; so that the Court will act consistently with 

f «J 8 Ve; 535. 
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tbe decisions in refusing an issue. The authority of the 1812. 
Parliamentary Survev has been acknowledged. Previ- \^vn> 
ously to 1367, when this Vicarage wift created, no Vicar- ^ Scott 
age existed. According to Cogg<m v. Lord LonsdaUj(b) ' ^* 
it ought to be shown, to whom a modus is paid. 

Mr. Richards J Mr. Hart^ and Mr. WethertU^for the De^ 
fendanu. — It is not necessary to describe the payment as 
a modus^ (c) if it has been customarily paid, and is not 
rank. It is objected, that, as there was no Vicar, prior 
to the year 1367, there could be no Vicarial tithes: but 
tke term ^' VicariaP' has a definite, well-understood, 
meaning; and, admitting it to be, as standing alone, 
inaccurate and uncertain, it is here coupled with other 
words of description, rendering its signification clear and 
definite. The expression, used in this endowment is 
^^ resioredJ^ It is not therefore to be assumed, that there 
was no Vicar before that time. There is no proof, that [ 145 ] 
the Vicarage did not before exist ; the effect of this en- » 

dowment is to restore that, which had previously ex- 
isted ; the Vicarage not being founded by it. The in- 
troductory words of the endowment perhaps give some 
colour to that assumption ; but there are frequently seve« 
ral endowments ; and this was a very late one. The ob- 
jection to a modus from the general amount has always 
been considered fallacious. However specific this en- 
dowment is, it means, that the Vicar should have the 
tithes, or any modus existing in lieu of them. If the De- 
fence is good in substance, it ought not to fail through a 
defect of technical accuracy. In these cases, indeed, the 
Court usually gives the liberty of amending ; or sends it 
to an issue : much less nicety being requisite in stating 
a modus in an answer than in a bill. All the cases show, 
that the Court does not tie a Defendant down to such 
strictness : Gills v. Horrex^ (a) Baker v. AthiU^ (b) andf 
Mallock V. Browse, (c) The cases are well brought to- 
gether in Sir Samuel Toller^s Book on tithes ; (d) and all 
the authorities show, that the Court has helped a modus 
where there has been greater uncertainty than in this in- 
stance ; and has rejected surplusage, (e) 

Little is to be inferred against the modus from the in- 
accurate manner in which the Defendant's witnesses.speak 
of it ; suting positively the fact of payment of one shil- 
ling an acre for marsh lands. The Vicar's books speak 

fb) OwiU 1404. fcj See Richardi v, Evafu, OwU. 802. 

fa) p. 145. O-wia. 861. cO ^^»^- 1243. Ami. 491. 

fej OmU. 905. .^mb. 42^. 

rdj In addition to the cases mentioned in the argument, Sir Samtel 
T^Oer pefcrt to Atkytu v. Lord WiUougby de Broke. G-wilL 1413. AnBt. 
397. r^te T. Buttixe, OwiU 1 124. Markham ▼. ffuxlfy, GroiU. 1499. 

feJ EiHt ▼. Saul, Gvill 1326. 1335. 1 Ami. 332. 

Vol. I. 13 
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1812. invariably of the composition from 1557. This * evidence 

K^v\J of uniformity of payment amounts to a modus decimandif 

Scott but it is said, that the Parliamentary and Ecclesiastical 

'^- Surveys are inconsistent with the modus; as according to 

"'^ them the Vicar had more than, or as much as, the eeti- 

L ^^ 3 mated value of the living. The full value, however, 

might not have been stated in the surveys; or possibly 

some of the lands in the Parish may have since been 

gained from the sea ; increasing the tithes. 

The Plaintiff has offered no evidence of variation in 
the payment of this modus ; or that tithes have ever been 
paid in kind ; and the surveys are. so far from being en- 
titled to infplicit credit, that Commissions haVe at differ- 
ent times issued to ascertain ; what tithes have been frau- 
dulently left out of them. 

Sir Samuel RomtUy^ in Reph. — ^This endowment recites, 
that i^o Vicarage had ever hitherto been created ; and 
that it was then first created. The objection is, not un- 
certainty as to the tithes covered, but that being for Vi- 
carical tithes, it is a modus for tithes, not then in exist- 
ence ; which could not have existed in this Parish befoi« 
1367. Vicarical and small tithes are not here synony- 
mous ; hay being expressly mentioned. 
' Admitting, that the same strictness is not required in 
stating a modus by answer as in a bill, it ought to be the 
same in substance. In the cases, mentioned from ToUer^ 
it appeared, that, though the parties had made mistakes, 
they had proved in each instance a good modus. This 
seems to be a composition by the Vicar at the time of the 
endowment, long since the time of legal memory ; and 
therefore cannot be a modus. No case is made for an 
issue. The parol evidence proves nothing more than 
payment of one shilling an acre as an ancient composi- 
[ 147 ] lion : not one witness speaking of it as a modus : nor is 
that word to be found in any part of the written evidence ; 
not even in the books of the former Vicars. All the re- 
ceipts refer to one farm ; but not one of them speaks of 
a modus .- most of them being for tithes ; a few for com^ 
position. The supposition, that lands were recovered 
from the sea, is mere conjecture ; and it is extraordinary, 
if so great a quantity has been recovered since 1*649 ; 
when the Parliamentary survey was made, that it should 
merely remain in conjecture ; no evidence existing of it* 
The surveys are of high authority, and of great accuracy. 



l^tfc. 11. The Master of the Rolls. — If this case had stood merely 

upon the parol testimony on the one side, and the infer- 
ence to be drawn from the Ecclesiastical and Parliamen- 
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taiy Surveys, on the other, I should have been disposed 1812. 
to send it to an issue ; instead of taking upon myself in Uv-w 
the first instance to decide upon the effect of this con-* Scott 
flicting evidence. The depositions seem sufficiently to ^* 

show the esistence of a customary payment for marsh *'*'* 
lands, as far as living memory, or the tradition of the Pa- 
rish, can reach ; and there is no trace whatever of the 
actual payment of tithes in kind for those lands. The sur- 
veys on the other hand do go a great way to show, that 
at the period when they were made, the present rate of 
modus could hardly have been payable : yet it is possible, 
that the then value of the Vicarage might have been un- 
derrated ; or that the quantity of marsh land might have 
been less than it is now ; or both.. I should, therefore, 
hesitate to come to an absolute conclusion against the 
anuquity of the modus from a mere comparison between 
the former reported value of the Vicarage, and the amount 
of the payments at the present day. 

A more serious difficulty, however, arises from the [ 148 ] 
production of the instrument; by which, it is clear, this 
Vic.arage was at first established, as well as endowed. It 
shows, there was no Vicarage in this Parish before the 
year 1367 ; which is long after the time of legal memory, 
j^foiy the customary payment of one shilling for every 
acre of marsh land is stated to have been immemorially 
made to the Vicar in lieu of tithe of hay, (one of the 
tithes, with which the Vicarage was endowed,) and of all 
and everv other Vicarical and small tithes. The objec- 
tion is, that, as before the year 1367 there was no Vicar, 
and consequently no Vicarical tithes in this Parish, the 
payment stated cannot have been immemorially made. It 
is not, that upon the face of the modus^ as laid, there is 
any defect whatever : but the immemorial existence of it 
is disproved. 

This,' therefore, has nothing to do with the cases, in 
Dfhich the modus has been obscurely, or imperfectly, laid s 
but the Court has from the answer, or sometimes from 
the evidence, been able to collect, what was the custom, 
intended to be alleged. Here is no imperfection or ob- 
scurity in the answer. If t^ie allegation were true in point 
of fact, it is not contended, that the modus would be bad 
in point of law : but the 'Plaintiff shows, that the alleged 
payment cannot have existed beyond the time of me- 
mory. Is it to be said, that, whenever the evidence dis- 
proves the modusj as laid, the Court is to set about fram- 
ing such a modus as the^'evidence would not disprove ? It 
is true, there might be a modusj which the establishment, 
or endowment, of the Vicarage within the time of me- 
mory would not at all affect ; for^ if a modus could be pre- 
sumed as against the Rector, before the Vicarage was 
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1812. created, the subsequent endowment would not miFect llie 

Vvx^ existing right; and, although it should specify Ae uthes, 

SooTT yet it would operate only upon the moduf * substituted im 

'^' the place of those tithes : but, to introduce such a modus 

Shitb. j^^ ^jg ^^^^^ ^j^^ Court must wholly recast Aat, which 

[ * 149 ] i3 laid J and take from it every part of the specific de» 

script! on the Defendants themselves have chosen to give 

to it. That, I think, cannot be done ; and dierefore the 

Plaintiff must have a decree, with costs. 



LiHcoLi^'fi LIVESE Y V. WILSON. (1) 

1812 

j}gc. 14. THE Defendant in his answer to a biU for specific 

liberty by performance having stated, that he took possession of the 

wipplemenuil purchased property subsequently to the period, when the 

angwer to cor- contract was entered into, moved, that ne may be at li- 

guSngfthat berty to file a supplemental answer ; upon affidavit, stat« 

possesaion wu ing that he took possession under the articles of a part of 

taken under the purchased premises only ; being in the actual pos* 

of*^^?Ui *^®*'*^° ^^ ^^^ house, other part of the purchased premi* 

premia^only, *^^^ at the date of the contract, as tenant; and having 

not of the ' been so from the 5th of October^ 1808, about three months 

whole, M before the date of the contract ; that the inaccuracy arose 

!!f.«lJ"*i!l* from his not before stating the fact to bis Solicitor ; not 
answer, tne . _, 9- ,. , % • % • 

Defendant be. conceiving it at all material to be introduced into his 

ing preyiously answer ; and that it was not omitted by design or inten* 

in powession jjo^ i„ ^^y respect ; but arose purely through ignorance. 

JSeXr^Lrt. M-. fVingfeU, for the Motion. 

and flwear'mg, 

that the mis- The Lord CHANCELLOR. — ^The fact now desired to be 
"^ereW^ J^** '^^^oduccd, may amount to the most material fiact in the 
noVconcciv. cause. The whole case * may turn upon it. The Defendant 
ing it mate- having by his answer admitted, that he took possession of 
rialjTcfised, jf}^ whok property under the contract, why am I to per- 
fid*lit!that he ™*^ ^^^ ^^ State, that he took possession of part of the 
meant by the property only i It is not the onistake of a fact ; and the 
original an- consent of the other party is immaterial. I am unwilling 
t^S^f T***^*^ make such a precedent; and consider this motion as 
itTti\}y^ ' ** '^^ ^^^^ importance, that I will not grant it ; unless the 
was. (2) Defendant will tell me on his oath, that, when he swore 

[ * 150 ] to his original answer, he m^ant to swear in the sense^ 

(1) Strange v. CoBin*, pott, 3 vol. 163. Edroartia T. JH^Leay, ib. 256. 
fThUe V. G0db9ld, 1 MadtL 269. 

{(3) Bvwm y. Cr^jt, impkadsd with Cru9. 4 Johns. Cha. Bep. 3r5.{ 
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which, lie sow deshres to be at liberty to 8wear to : if he 
did not, I will not suffer him to avail himself of the fact, 
as he now represents it. (a) 

faj With reipeet to answers tiie Court h»$ indulged Defendants by 

permitting them to amend in cases of mistake : 1st, in small and immateriad 

matters, Bemey v. Chambers, Bttnb, 248. Sed vide Montague v. , 

^tmV. 674, note? and fVUU* v. Fowler, Gvnil 1242: 2dly, where a mistake 
had or^t into the ingrossment, Chdmhorwgh v, Oxford, 2 P. JVmt. 426: 
3dly, where new matter has been discovered since the origiiutl answer put 
in, Patterton v. SlaughUr, Jmb. 292. WelU v Wood, 10 Vet. 401: 4th, in a 
case of surprise. Chute v. Dacre^ 1 Eg. Ca. M. 29. Fatter v. Fatter, 2Bro. 
C. C. 619. Pearce ▼. Grove, 3 «4rA?. 522. Amb, 65. S, C. .• 5thly, in mistakes 
of names, Griffith* v. Wood. II Vet, 63. But where the Defendant mis- 
took, 1st, the l^w, Pearce v. Grove, 3 Jitk, 522. Amb, 65. S. C. .- 2dly, 
where the Defendant had unintentionally perjured himself, and an in* 
dictment was suspended over him ; and 3dly, where from the circum* 
fltanee, thai st the time of the answer put in the Defendant had not set 
forth his defence from an inability to state it with precision, 2 Antt, 363, 
the Court hss refused him the indulgence cf amending. As to the mode 
of amending, the practice formerly was, to allow the answer to be taken 
ofTthe file, and a new answer to be put on it. But the present practice n 
understood to be to permit a supplemental answer to be filed, leaving the 
parties the effect of what was originally sworn, with the explanation of 
the subsequent answer. Jenningt v. Mertoti CoUege, 8 Vet. 79. Dalder v. 
Bank oj England, 10 Vet. 284 Wettt v. Wood, 10 Vet. 401. (1) 

(1) In addition to the cases cited in this note, and in the note to J5J- 
toardt ▼. M'Leay, the reader may be referred to Bunbury, 186. 295. 323. 
Atmarditton, 51. 2 Freeman 173. 1 Ch. Ca. 29. 1 Bro. C. C. 418. 1 Sail 
$L JBeaL 294. 2 Atk. 294. 2 Amt, 443. Toth, 9. 12, 13. 
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WHITE i;. FUSSELL. (2) 



[•151 ] 

LlHCOLX's 

Iirir Hall, 

1812, 
Dec, 21. 

Commission 
examine to 



ON the 6th of July^ 1812, an order was obtained by 
the Defendants for a Commission to examine witnesses 
as to the cre^lit of a witness, examined in the cause on 

the part of the Plaintiff, and as to such particular facts as ^ 

were not material to what was in issue ; the consideratioa credit should 
of the costs being reserved until after the hearing; which J>c executed 
this order was not to delay, (a) On th% 15th of the same ^W3)^' 
month the cause came on to be heard at the Rolk; when, Cosu given 
the Defendants not admitting the PlaintifTs title, as first on that 
cousin of a certain person, the merits were not gone into ; ff""****"^* 
but a reference was directed to the Master to ascertain 
the cousins living, with the usual directions. 

The Defendants having examined as to the credit of 

faj See PurceU v. M'JVamara, 8 Vet. 324. 



{(2) See the order in this case, pott, vol.ii. p. 267, note Cs^J.\ 

{ (3) IJvingt§ony» Hubbt et al Trovp v. Sherwood & Wood, 3 Johns. Cbs. Rep. 124. 558.f 
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Whitb 
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the PlaintiiF's witness sabseqiient to that hearings the 
Plaintiflf moved, that the Defendants might pay him the 
costs of the application, reserved by the order of the 6th 
jfuitf^ the costs incurred by him in the execution of the 
Commission; and the costs of the present application. 

Mr. Hall^ in support of the Motion, — ^The PlaintiiF is 
entitled to these costs on two grounds : first, the Com* 
mission has totally miscarried in its attempt to affect the 
character of the Plaintiff's witness : secondly, it has been 
improperly executed. The costs having been reserved 
until the hearing of the cause, the Commission ought to 
have been executed before the hearing ; and by the delay- 
in executing it the Plaintiff is precluded from obtaining 
his costs, unless by a summary application. The execu* 
tion of the Commission after the hearing could have no 
other object but that of injuring the character of the wit- 
ness ; and was therefore highly improper ; and an abuse 
of the order. Another objection is, that this examination 
went to points in issue, and already estamined to in chief; 
although it was expressly confined to ^uch particular 
facts as were not material to what was in issue. No ex- 
ample can be produced of examining to credit after a de- 
cree ; and Russell v. Atkinson (a) shows, that the Commis- 
sion ought to be executed in time to have the benefit of 
it at the hearing. 

Mr. Oweny for the Defendants. — ^An examination to 
credit can only take place after publication; and the 
question is, whether this cause has been so disposed of^ 
as to prevent the Defendants from using the depositions, 
taken under this Commission. The principal point of the 
cause has not been heard : and the question, whether the 
evidence, now objected to, is not to be used, remains for 
consideration, when the cause shall come on again. This 
application therefore is premature. 

The Zor^/ Chancellor. — I am clearly of opinion, that 
the Plaintiff is entitled to the costs of the Commis- 
[ 153 ] sion upon this ground. The application is of a kind al- 
ways regarded wRh great jealousy : for an examination 
to the credit of a witness, who has been examined in the 
cause, (l) The Court, to sustain its general rules, re- 
quires, that the examination should be only to the credit 

fa J 2 mck. 532. 

(1) In the Anonymotu Cage, pott. vol. iii. 93, an examination to credit 
18 limited to the general question, whether tiie witness is to be believed 
on his oath, not goin^ into particular facts. As to the further restraints 
put by the Court on this species of examination, see Ord, Ch. fEd. Beam. J 
187. PurceUv. M'.Yamara, 8 Vet. 324, H^oodv. Mamerton, 9 Vet. 145. Car- 
ht V. Brook, 10 Vet. 49. Mill v. Mill, 12 Vet. 406. rfatmom v. Dickinton, 
pott. vol. ii. 267. 
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of the witness ; and to facts, affecting credit and charac- 1812* 
ter only; and those not material to the matters in issue U^nt^ 
in the cause. All the guards of the Court upon an ex- Whitb 
amination for this purpose would be ineffectual by per- ^* 

mitting it to take place after a decree. (2) It is obvious, PssKLf 
that the use of examining to credit is, that the Court ^^^ J^J^rarmu'* 
may weigh the testimony of that witness, to affect whose tion to credit, 
credit is the object of that examination. The Court ought regarded with 
therefore to take care, that the examination to credit p*^*^ J^*" « ^ 
should be had before the hearing of the cause ; and I am ^j ^ f^^^,^ |^. 
satisfied, that was the intention of the Court in this in- fecting credit 
stance. Upon appeals and re-hearings it has often been and character 
contended, that the parties may go into fresh evidence ; ^aferiaUo °* 
and that has been in some instances permitted : (a) but, what is in 
if it comes to a question of costs, and the rule should be issue. 
laid down, that you may add to testimony upon an ap- ^" appeals 
peal, still the party, if he succeeds, ought to indemnify fngg^ddutonal 
the other for not having that evidence at the time it evidence per- 
oiight to have b'een read. Upon general principles I mitted in some 
must take The Master of the Rolls to have attended to the t]J'**u|"; J^ 
deposition of every witness examined ; and that he may u must be sub- 
liave attached to the evidence of this man a weight and ject to costs. 
authority, which it might not have admitted, if this exa- 
mination to credit had taken place at an earlier period. 

Upon the mere ground therefore, that this Commission [ 154 ] 
was executed after the hearing, the costs must be paid 
by the Defendant, (l) 

(3) GiUy. WaX99n,^Mk, 523. 

faj See 10 Ven. 237, 8. Daahxpoodv. Lord Bulketey. 

(1) See Mr. /. PtraeWt Observations in JVeedhatn v. Smith, 2 Feni. 463. 
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BY indenture, dated the 21st of June^ 1808, the Plain- ii<pc.23,'24. 

tiffs, the Defendants, and divers other persons, agreed under'a bill 
to become partners in a concern called The Bajikside by some pxTi- 
brewery, for a term of ninety-nine years, subject to cer- "crs in a joint 
tain regulations; amongst which were the following: — half^f^i^m'.*' 
that the affairs of the concern should be conducted by geiyeg, and the 
others, three hundred in number, for a dissolution, receiver, 8tc. and an account, alleg- 
ing mismanagement by the managers, the Court refused to interfere by injunction and 
tlie appointment of a receiver, in the first instance, until they had tried the means of re- 
dress, provided by the articles. 

As to the legality of a partnership of sixteen hundred shares, (see Stat. 6 Geo. 1. c. 18. 
9. 18,) and, if legal, the capacity of some to sue for a dissoUuion on behalf of the rest, and 
as to the necessity of an offer of contribution to losses, &c. Qtterif. (2) 

J(2) See /leu et at. v. Wertt, 4 Serg. & Rawle. 3j6.| 
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1812. Dnury and two other of the Defendants by name, as ma^ 
A^y^J nagers, at a certain salary: each partner to possess a 
Carlik several and distinct right to his share ; so that it should 
^* go to his representatives, and not accrue to the survivors ; 

*^'* diat the managers may at any general meeting be re- 
moved and other persons elected, such removal being 
approved at a second general meeting; that general 
meetings for the adjustment of the affairs of the partner^ 
ship shall* be held at Ixidy^day and Michaelmas^ or within 
a month after, at such place as the managers shall ap» 
point ; that a committee of twelve of the partners shall be 
annually appointed for auditing the accounts, and to ad- 
vise the managers for the better carrying on the trade ^ 
and in case the managers should misbehave themselves^ 
this committee, or any seven of them, were authorized 
to call a special general meeting of the co-partners to 
make a report thereon ; the committee were to meet every 
[ 155 ] six weeks ; and in case of emergency oftener, if two- 
thirds of it saw fit; the managers wete invested with, 
full authority to regulate the general affairs of the con* 
cem, as factors : in case the affairs of the concern became 
embarrassed in the opinion of the committee, or any 
seven of them, a general meeting was to be convened, to 
consider whether the capital should be increased, or the 
partnership dissolved; but no dissolution was to take 
place, until twice deliberately put, and carried by a ma- 
jority of three-fourths of the partners, at a general meet- 
ing; and unless confirmed by a similar majority at a 
subsequent general meeting specially to be convened. 
This deed was subscribed by between two and three 
hundred persons. 

A bill was filed by the Plaintiffs, who were six of the 
committee, on behalf of themselves, and all other the 
partners, against the Defendants, three of whom were 
the managers, and six of whom were committee-men ; 
alleging circumstances of gross mismanagement, and ne- 
glect on the part of the managers ; and praying an ac- 
count, a disspluuon of the partnership ; that a receiver 
might be appointed, and in the mean time that the De- 
fendants might be injoined from receiving the rents, from 
contracting debts, and collecting the effects of the con- 
cern, &c. 

A motion was made for an injunction and receiver. 

Sir Samuel Romilly^ and Mr. Bell^ for the Motion. 

Mr, Harty and Mr* Wear; Mr, Leach^ and Mr, Shad* 
well; and Sir Arthur Piggott^ for the several DefendanU. 
—No substantial ground has been laid for the extra- 
ordinary interference of this Court. The Plaintiffs, who 
' are only six out of three hundred persons, might if really 
aggrieved, have resorted to the means of redress, given 
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them by the articles. They liave no right to come here, 1812. 
* until they have failed in obtaining justice by pursuing the Vi^v>^ 
course, suggested by the articles. Besides', the partner- Cabuv 
ship itself is illegal within the very terms of the Act i (a) ^ *• 
The Xing' V. DodJ, (b) The King v. Webb, (c) ' ^""• 

If persons conspire to raise transferable shares it is a L * ^^^ ] 
nuisance within the words of the Statute ; and the under* 
taking b^ which it is to be effectuated is itself void. The 
Act, whKh is founded upon the soundest rules of policy, 
mil if this partnership stands, be directly evaded. 

Sir Samuel jRamillyy in i?r^/y.— There is no ground to 
contend, that this case comes within the Act. The de- 
ciMon of The King v. fVebb^ proceeded on the ground, 
that the shares were not transterable, but on certain con- 
ditions. In principle the present case is the same as 
that; which bears no resemblance to The King v. Dodd: 
a case, decided on another ground. The objection, taken 
to the interference of the Couit, that there are other 
means of redress pointed out, by calling a general meet- 
ing, cannot prevail against the pressing occasion for such 
interference : the concetn being threatened with imme- 
diate ruin, if that interference shall be delayed. Nothing 
can more strongly prove this than the fact* that, though 
the original capittd was upwards of 100,000/. the present 
funds scarcely amount to 11,000/. not more than two shil- 
lings in the pound. . 

The Zof^ Chancellor.— 'I do not enter into the ques- 
tion, whether this partnership fidls within the terms of 
the Act ; which, according to the view I take of the pre- 
sent motion, it is unnecessary to consider. I also lav [ 157 ] 
out of my view the small interest, which the Plaintifils 
possess in this concern ; though bound to recollect the 
amount of their share, compared to the whole value. 
Whether this concern, which commenced in 1808, be, or 
not, a nuisance within the terms of the Act, it is cer- 
tainly of great importance to the parties interested to be 
aware of their rights and responsibilities. 

I hold it to be clear in the first place, that, according 
to the rule of law the person, who takes upon himself 
the management, is answerable to the whole extent of 
his engagements; secondly, that each individual is at 
Law answerable for the amount of the whole of the debts 
of the concern ; and thirdly that each individual is liable 
to a contribution for what the agents have paid: but, 
where the nature of the institution necessarily requires a 

raJ6Ge».l.c. I8.t.l«. fb) 9 Etut. 5X6, 

Vol. I. 14 
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1813. great mmiber of persons to be concerned, it is inipossiU6 
K^^rsJ for the strong arm of the law, however powerful, to grasp 
Cabuv them all. In the present instance, there is not only no- 
'»'• thing to prevent, but the very terms of the articles pro- 

'^^^ vide that one thousand six hundred persons may even- 
tually be interested in the concern. I agree with what 
has been urged for the Plaintiffs, that, if the means of re* 
dress provided by the parties themselves in the articles, 
are not effectual, this Court will interfere. These partiea 
have however put themselves under the control of a com- 
roittee as to many things of considerable importance to 
their interest. They seem to have been aware of the in- 
convenience, arising from the number of proprietors ; 8^ 
as it was material for them to guard against disputes, so 
likely to be generated under this order of things,'maQa» 
gers are provided ; and that this might not be insufficient 
two annual meetings are to be held. 
[ 158 ] It is true, those meetings are to be at the discretion id 
the managers : but I have no difficulty in sa3dng, that tUs 
Court would (Compel the managers to appoint meetings ; 
this being but casus omissus in the articles. They likc- 
.wise provide for removing the managers; and, not trusts 
ing entirely to their providence, make a provision for a 
standing committee of twelve persons. If the conduct of 
the managers came under the discussion of this commit* 
tee, there must, as I construe the articles, be a subsequent 
meeting to determine, whether the managers should be 
dismissed, or not: but the articles provide that a dissolu- 
tion shall only take place in one instance. Here, how- 
ever, I observe, that there is a principle of a Court of 
Equity paramount these agreements, in respect of which 
this Court will interfere ; but not in the first instance. In 
order to obtain that interference a case of breach of en- 
gagement, or abuse of trust, must be established to the 
perfect satisfaction of the Court ; that persons will not 
according to their duty attend to the interest of the con* 
cern. The managers of this concern are entrusted to a 
great extent to increase the capital at their discretion ; 
which I take to be a very material circumstance. This 
Court is not to be required on every occasion to take the 
management of every playhouse and brewhouse in the 
kingdom ; but, if the case justifies the interference of the 
Court it may appoint a manager in the interim, for the 
purpose of winding up, and putting an end to, the con- 
cern, (l) The Court however is not at once to assume^ 
that the committee will not act. Here are twelve trus- 
tees. Is it then founded in contract that six can come 

(1) Forman v. ffomfray, post. 2 vol.329. 
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here ? That is a case actually shut out. They come here 1812. 
then, on the ground, not that the contract furnishes no K^)rsj 
redress, but that there is bad management. CAmus 

Suppose that after the appointment of a receiver the ^' 

* second meeting should take place ; and it should be de- p **r*o i 
cided at diat meeting, that the concern should go on as l^ 1^9 j 
usual, or in some other manner differently from the 
course I had ordered : what would be the result ? If, 
however, a case of delinquency should be clearly made 
out, I do not hesitate to declare, the' Court would act: 
but there must be a positive necessity for the interference 
of the Court arising from the refusal or neglect of the 
committee to act. That may raise a case for prompt and 
immediate interference ; which I cannot say exists at pre- 
sent. I express no opinion upon the questions, whether 
this is a legal partnership ; and taking it to be so, whe- 
ther the Plaintiffs can file a bill for a dissolution on be- 
half of near three hundred other persons ; (1) observing 
merely the difficulty, that must arise, if those other per- 
sons wish the partnership to be carried on ; and, if the 
society be answerable to the managers, and bound to a 
contribution to losses, &c. whether any one can institute 
a suit here without offering to contribute : but, confining 
myself to'the object of the present motion, I think I can- 
not now interfere : the Plaintiffs having a remedy in their 
own hands, to which they have not resorted : desiring to 
be understood not to repudiate the jurisdiction ; but that 
I will not interfere before the parties have tried that ju- 
risdiction, which the articles have themselves provid- 
ed, (a) 



The motion was refused with costs. 

faj See Watert v. Taylor, 15 Vea. 10. 

(1) Po»t, Beaumont v. Meredith, 3 vol. 180. 
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RAWSON, Ex parte, (l) 
•^'"*- 2^' ^'^' MASON, Ex parte. 

Four part. HENRY SHERRINGTON, George Cooper, Leonard 
^\^i on°t^* Cbo/i^, and John Young, carried on trade together, as 
^ther a dis- co-partners ; and Sherrington and George Cooper were en- 
tinct trade: gaged together in a distinct business. On the 21st of Pe^ 
first, a joint bruary, 181 1, a Commission of Bankruptcy issued agaioBt 
^Hir^^ Sherrington and George Cooper; under which they were 
two: then a declared Bankrupts. On the 14th of March, 1811, a Cbm- 
joint Commis- niission issued against the four ; under which they were 
UiTfo'S^-Tnd *'^ declared Bankrupts. On the 29th of the same 'month 
afterwards se- ^ separate Commission issued against Leonard Cooper : 
parate Com- but he was not declared Bankrupt under it ; and on die 
missions 24th of April, 1811, a separate Commission issued against 

^"wh?^ Jow/T^-: but he was not declared a Bankrupt under it. 
veKnot ob- Various proceedings had taken place under the Commis* 
jectsofthc sion of February ; such as sales, receipts of money, ftc- 
first Commis- tions, &c. and orders had been made on petition under 
" The Com- *® several Commissions. 

misnon A petition was presented by the Assignees under Ae 

mgainstthe joint Commission against the two, and the 'Assigtiees 
S*-'con£??.' under the joint Commission against the four ; praying, 
htgpurchues that the two separate Commissions against Leonard Cbo- 
under the per and jfohn Toung might be superseded at the costs of 
first Commis- ^hg respective petitioning creditors and Solicitors ; and 
thTtwfl'the ^^^^ *^ *^ *^^t Commission against Sherrington and 
only Commis- George Cooper should be superseded, an arrangement 
sion strictly might be made to prevent the impeachment of any of the 
'*?'' *r*^ P"*' proceedings under it. 

JTiJlment^for ^^'^ 'S'amtt^/ Romitty, and Mr. HeaU, for the Assignees 
future opera- under the joint Commission, against the two ; and I^. 
tions under it. * Hart, and Mr. Wear, for the Assignees under the Joint 
[ * 161 ] Commission against the four. — ^The objection to the Com- 
mission against the four, from the previous Commission 
against the two still existing, without Certificates, is a 
mere objection of form against the real justice of the 
case ; requiring a Commission against the four. If it 
should, however, be thought necessary or convenient, 
both these Commissions may be supported ; as was done 
in the time of Lord Hardwicie. A more recent instance of 
concurrent Commissions is that of the Gosport Bank; (a) 
and both may be maintained, at least for the purpose of 
proving debts. The constant course is to supersede a 

(1) 1 Bote's Bank. Catet, 423. 

CaJ Exports ScoU, Bos^t Bank. Catet^ 1. 13. See 9^0 Ex parte Pmry^ 
thU 13. Ex parte Upham, 17 Vet. 313, 
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Commission against some of the partners ; in order to 
open the way for a joint Commission against all ; taking 
care to do justice to those, who sued out the first Com- 
mission, (b) 

Mr. CuUeriy and Mr. Bell^ for the AssignteM under the 
two separate Commissions. — ^These petitioners have no 
common interest. The Commissions against the two and 
the four cannot subsist together : the first being valid, 
the odier must fall ; and the consequence is, that the se« 
'parate Commissions are free from objection. If, how- 
cver^ convenience is to govern, the property will, from 
the peculiar circumstances of this case, be most con- 
veniently administered under the joint Commission 
against the two, and the two separate Commissions : but 
though upon the ground of convenience the subsequent 
Commission against the four should be supported, the 
Assignees being ordered to confirm sales under the for- 
mer Commission, how are judgments obtained, how is 
the case of commitment to be provided for ? As to the 
cases alluded to in the time of Lord Hardwicke^ experi- 
ence has proved the inconvenience of that rule ; which 
has not been sanctioned by recent practice. The case of 
the Gosport Bank was merely a temporary Commission 
for a given and limited purpose. The eiFect of supersed- 
ing the separate Commissions will be most mischievous ; 
depriving the separate creditors, and the Bankrupts, of 
the benefit of the Bankrupt Laws, and the latter espe- 
cially of their Certificates. 

Sir Samuel Somilly^ in Reply. — ^There is np ground for 
impuung collusion to the Assignees under the joint Com- 
missions : no advantage in suffering the separate Commis- 
sions to stand : and no inconvenience in superseding them. 
The Solicitors, who took them out, assumed, that your 
Lordship would act contrary to all practice by supersed- 
ing the Commission against the four. The argument 
.amounts to this: that, if a separate Commission were 
taken out against A. and then a joint Commission against 
A> and B. a separate Commission may issue against B. 
the joint Commission' against A. and B. being void, as 
there was a Commission previously existing against A.: 
but the rule is, that where there is a legal separate Com- 
mission, and afterwards a joint Commission issues, which 
strictly is illegal, the legal Commission will be super- 
seded ; as it is for the interest of all the creditors, and 
prevents expense, to have the property administered un- 
der the joint Commission ; which was in the first instance 
informal and illegal. If no sales or other acts had taken 
place under the joint Commission against the two, this 
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tSlSm petiticm would have been of course ; and as the effect of 

^^y^ all, * that has been done, ma^be secured by arrangementi 

Bawsov, those acts form no impediment to the usual course. The 

£x parte, destruction of the Certificate is not a consequence from 

Mabov, superseding the Commission ; which the Statute, (a) de- 

pane. ^111^3 ^ Ijj||. except in the specified cases of fraud, gam* 



Jan. ?7. The Lord Chancellor. — ^An order, which was ipade 

in August^ has placed these parties in circumstances, that 

make it no longer unfit for the Assignees of the two and 

the four .to join in this application. A difficulty arises in 

this case from tfalb clear, established law, that strictly 

the Commission, first taken out and' prosecuted, is tlw 

legal Commission; and the practice, which, after fre* 

^ Settled rule, quently changing, haS been long settled ; that, where dif- 

incaaeofdif' fercnt Commissions are taken out, all being invalid ex- 

inissions of* ^^P^ ^°^v ^^^ Lord Chancellor is in the constant habit of 

Bankruptcy to holding, that, if justice, the most ample justice, can be 

aupport that, done to the creditors and purchasers under the first Com- 

]!wl* «!J!* -«[^ mission, that Commission shall be supported, under 

the most am- , . • 7 ... , , *^* ,, ' 

pie justice; which the most ample justice can be done to all ; cutting 

superseding down all the rest. 

*^Th*f^*^ Lord Hardwtcke certainly did, it is difiicult to say how, 

practice^tT^' sustain joint and separate Commissions, all at the same 
support joint time; and it was impossible, that he could have made 
and separate the orders he did make, unless he was prepared to go 
S'thriSme* ^^'^'^^^ » ^° ^^ extent of giving protection by orders, in 
time: now ^^ nature of an injunction. 

the joint Com- In the period while I attended that bar, a different 
mission alone coufse prevailed. Where there was a partnership of * five 
with distinct pc^^o'*^* ^^^ instance, and distinct partnerships of four, 
accounts. three, and two, of them, if Commissions were taken out 
r * 164 1 ^S^^"^^ ^^<^h partnership, and separate Commissions 
^ against each individual^ all those Commissions, except 
the joint Commission against the whole number, were 
superseded ; and distinct accounts were directed of the 
different joint and each individual estates. The effect 
was, that the affairs of Bankrupts of that description 
were administered at much less expense, and with much 
less of complication and difficulty, than by supporting all 
the Commissions ; or, as is insisted upon here, support- 
ing the joint Commission against the two, and the sepa- 
rate Commissions against the two others ; where the ef- 
fects of the four are to be collected ; requiring the co- 
operation of all the Assignees imder the different Com- 

CaJ SUt. 5 Geo. 2. c. SO. fbj See Ex parte Tobin, poti. 308. 
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missions ; which in many cases cannot be bad without 
great difficulty ; and in some would be impossible. 

Considering, this therefore as the case of a joint Com* 
mission against four persons, liable to no objection but 
the existence of a previous Commission against two of 
them, and nothing having been done under tnat Commis* 
sion, I should have only to follow the example of my 
predecessors : but, supporting the subsequent Commis* 
sion, and superseding the first, I must take care, that 
purchasers under that Commission are safe. Under the 
separate Commissions nothing has been done. The pur- 
diases must be confirmed; and the expenses defrayed 
out of the assets. As to the actions, in most instances 
the fruit of them has been obtained ; and an arrangpement 
. may be made for carrying on the future operations under 
the Commission against the four. I will so express the 
order as to the Commission against the two, which I do 
not mean at this moment to supersede, as will, preclude 
embarrassment from the facts. 
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[ 165 ] 
Rolls, 

THE bill in this cause prayed the specific performance j^^^^ 
of a contract for the sale of an estate by the Defendant /lec. 18. 
to the Plaiotiflf: the question raised turning upon the fol* Construction 
lowing terms of the contract: — of a contract; 

" And it is hereby further agreed that he the said ^'^■^ • "^jP**- 
" George Gosden will forthwith niake and deliver unto expeni^s was 
** the said jfames Ramsbottom or his Solicitor an abstract confined to the 
" of the title of him the said George Gosden to the said expense of the 
"land: and will also deduce a clear title hereto and ^^J^^^y**^^^^^ 
" also that the said George Gosden or his heirs and all ^\^^^^ o/the 
*^ other necessary parties shall and will on or before the Attorney was 
** 10th of May next at the costs and charges of either or admitted for 
u ''^'n ?^ 'J'^"'^"^ parties hereto in such proportions as |^^^^^^^^^^^^ 
*^ shall be determined by Robert Tebbott to whom the de* intention of 
** cision of the same is hereby referred execute proper both parties, 
" deeds of conveyance for conveying and assuring the according to 

LL r " y i'« i_ • r 11 • ^ -.1 ^ verbal I nstruc- 

" fee-Simple and inheritance of the premises unto the ^^^^g^ ^^^^ ^j^^ 

^^ said James Ramsbottom his heirs or assigns free from plaintiff, the 
** all encumbrances," save a certain mortgage. purchaser. 

The Defendant, by his answer, stated, that originally ""^^^^^^^^^^ 

pense of making out the Defendant's title. (1) 



}(1) Gillttpieetux. y.Motm, 2 Johns. Cba.Rep. 585. 
Bswle. 464.1 



Chrittv, Vifenback, ISeig. k 



IM ' Ga9MB in Ghancbry. 

k 1818. he.had no wish to sell; that cm b^ng applied to by tlie 
i^v%> Plaintiff he had so expressed himself; observing^ that^ if 

Rammottok he did sell, he would have a certain price per acre ; uid 
'^- that he would not be. at any expense whatever; but must 

GosDBv. 1^^^^ ^^ clear and full amount of the purchase-money ; 
that the Plaintiff attempted to induce him to bear the 
expenses of making out his tide : but he refused ; that 
the Plaintiff afterwards called on the Defendant's Solici- 
tor, and distinctly agreed to leave the question of ^^ the 
[ 166 ] «« said expenses" to the decision of Tebbott; and gave 
directions to have it so inserted in the contract. The 
Defendant submitted to make a good title at the expense 
of the Plaintiff; alleging, that at the time the contract was 
executed not only he and his Solicitor, but the Plaintiff 
understood, that the latter was to bear the expenses as 
well of making out the title as of the conveyances of the 
estate : the Defendant relying also upon the general cus- 
tom for the purchaser to pay the expense of the convey- 
ances* 

The Defendant's Solicitor, who drew the agreement, 
and Tebbott^ were examined to prove, that die Plaintiff 
agreed to pay the expense of making out the Defendant's 
title ; in deducing which some outstanding terms were 
to be got in ; and that the omission of the contract to ex« 
press that intention of the parties proceeded from the 
mistake of the Solicitor. 

Sir Samuel RomiUy^ and Mr, Utterson^ for the Plaintiff', 
resisted the introduction of parol evidence to vary, or 
correct, the written agreement upon the mere verbal in- 
structions of the Solicitor ; though in some cases instru- 
ments have been reformed upon written instructions. 
They cited, and distinguished. The Marquis of Townaend 
V. StangrQomy(a) Lord Irnhamv. ChUd,(b) Lord Portmore 
V. Morrisj(c) Filmer v. Gott^(d) Rich v. Jackaon^ie) Par^ 
teriche v. Powlet^(f) Lord Milton v. Edgrvorth,(g) Hare 
V. Shearwood, (h) Foot v. Selivayj(i) Joynes v. Statham, (k) 
and Clarke v. Grant. (I) 
[ 167 ] Mr. Leach, and Mr. Wilson, for the Defondant^^This 
agreement varies from the intention of the parties at the 
time of signing it ; and why is not that, when produced 
by accident or mistake, as good a defence, as when created 
by fraud ; as in Woollam v. HearnP(a) Accident or mis- 
take can seldom be proved by written evidence. 

fa) 6 re».328. Cf»J IBn/a C.92. 

rcj 2 Bro, C. C. 219. rdj 7 Bro, P, C. 70. 

CO 4 Btq. C. C. 514. 6 Ves. 334, note CeJ. CfJ 2 Mk. 383. 

Cg) 6 Bro. P. C. 587. f O 3 Bro. C. C. 168. 

r» J 2 Ch, Ca. 142. rkj 3 Jtk, 388. 
flj 14 VeB. 519. 
faj p. 167. 7 re».211. See also HigginMtmv. Ctovfa, 15 Vn. 516. 
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Sir Stumei XomUfy^ m Xe^tf^^-Tbc admissicm o£ ft«% l$ifi. i 
evidence would be moat daagetoua. The security of a UvnJ 
written agreement would be vain; if it remained tnua at Rumb^tmx 
the mercj of the person^ who drew it ; if it depended upon ^' 

him afterwards to s^, what shril be die terms. Here is ^^**^'* 
no omission from hurry or accident. The evidence does 
not amount to this; that any thing is omitted^ which he 
was instructed to insert. He drew the agreement accord** 
lag to the intention of the parties^ as he understood it at 
that time : but his construction is erroneous. It is pro* 
babfef that in the course of the treaty this objection, so 
coimtury to practice, was given up by the Defendant: but 
to what can the Court loci but the agreement itself; un- 
less fraud is proved ; or some omission from inattention. 



The Master of the iPo/b.— There is no question in this Jke, 18. 
case as to the substance of the agreement : the dispute 
relates only to the expense of making out the title. The 
Defendant says, that, having origin^ly objected to be at 
that, or any other, expense, attending the sale, it was ul- 
timately agreed, that Tebbott should determine, by whom, 
and in what proportions, all the expense should be borne. [ 168 ] 
It is contended by the Defendant, that this is provided 
for by the written agreement ; or, if not, that the provi* 
sion has been omitted by mistake; which he offers to 
prove by the evidence of the person, who drew the agree- 
ment. As to the construction of the agreement, if the 
Defendant is right, there is an end of the case : if not, 
the question is, whether evidence of the mistake can be 
admitted. 

In my opinion this agreement refers nothing to Tebbott 
except the expense of the conveyances. The provision 
as to the tide is distinct and separate. The Plaintiff him- 
self is to make out his own tide : it is not indeed said, at 
his own expense : but that follows, if there is no different 
stipulation ; which I think in this case there is not. 

As to the mistake, I conceive parol evidence of it may 
be received. In Joynea v. Statham^(a) Lord Hardwtcke 
held, that an omission in an agreement by mistake stood Assnustion 
upon the same ground as an omission occasioned by. fraud. '^^^^ *§^^' 
In that case, nothing was said in the written agreement Ske^tandt"" 
as to payment of taxes ; as nothing is said in this agree- on the nme 
ment as to the expense of making out the title : but the ground as an 
verbal agreement was, that the tenant should pay thc^^***®"^^ 

fa J 3 JUk, 388. See Rich v. Jackson, 4 Bro, C. C. 514. 6 Tm. 334, 
note (ej, 

Voj-. I. 15 
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> 181d. tsi^c^y and here it is said, a verbal instruction was pven 
\yvsJ by the Plaintiff, himself so to frame the agreement, that 
Ravibottox the whole question as to the expense, bodi of the title and 
conveyance, should be submitted to Tebbott: and it is 
alleged, that the Attorney, who prepared it, conceived, 
that the words he had used would be sufficient for that 
purpose. The Court thinks diem not sufficient. The 
omission therefore arises from the mistake of the Attor- 
ney, contrary to the intention of the parties; and that I 
think may be shown by parol Evidence. 

It seems to me, that the circumstances of the transac* 
tion correspond with this representation of the Attorney { 
as, if this controversy ever existed between these parties, 
it is most improbable, that it could have ended in the 
manner supposed by the Plaintiff. The Defendant had 
objected to be at the expense even of making out his own 
tide. He was not called upon to bear any odier expense ; 
yet the dispute is supposed to end in his taking upon him- 
self absolutely the expense of making out his title, and* 
then submitting it, as a question for the determination 
of Tebbott^ whether he should not ako bear the whole, or 
some part, of the expense of the conveyance : of which 
he had not before been called upon to bear any part. It 
is most improbable, that the Plaintiff should have pro-* 
posed such a mode of terminating the existing difference ; 
or that the Defendant should have acquiesced in it** 

The Plaintiff must therefore submit to have the agree- 
ment performed in the way contended for by tiie Defend- 
ant : or the bill must be dismissed, (l) 



(1) mneh T. Winehe^er / ClrmeB t. mggimim, put, 37S. 534. Flmdr. 
I^nlay, 2MaUU Beat. 9 WaU v. SitM$, 1 MM. 80. Sfke9 ▼. JUmt/ 
J>tnu y. Ssvmnda^ 1 Cox. 219. 402. 
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BURDEN V. BURDEN. 



^ THIS cause coming on for further directions, a ques- 
tion was raised, whether the Defendant, who was one of 
. . the executors, and also was surviving partner of the tes- 
pJ^yJ*^n-tator, should have an allowance for his management of 

executor, not entitled, withoat.expteM stipalationy to aqy sOowance for carrfing on 
the trade after the tetutopa death. (2) 

Allowed expenses actually incurred under en erroneous conception, that he was sole 
proprietor by purchase from hit co^xecutors; set aside as a breach of inist ; thougk 

{(2) Bra4ford t. Ximberly ^ Bract^ 3 Johns. Cha. Rep. 431. See Franklin €t oL T. 
fislmifn, 1 Johns. Chs. Bep. 157.{ 
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■ 

die co-psrtnenhip trade eabsequentiy to the deadi of the 1813. 
testator. ^^v^ 

Sir Samuel RmiOy^ and Mr. Beli^ for the Plabuijfe.— Bmiv 
The Defendant is not entided to any allowance ; since, '"- 
indeneadentty of other circumstances, the profits made ^^^^*^ 
barely exceed the common interest. The executor, there- 
fore, has not carried on the trade to the benefit of the 
ceetuy que trusts. A trustee is bound to execute his trust 
without compensation. (1) An executor, indeed, if it be 
necessary to continue a trade, may employ a person to 
conduct it ; and his payments to such person would be 
allowed: but, if the executor carries on the business 
himself, he cannot claim any allowance. It is impossiUe 
to distinguish that from the other duues, inseparable from 
his character j such as collecting debts, &c ; for which he 
is clearly not entided to any compensation. 

^ This Defendant stood in the double capacity of sur- 
viving partner and executor ; and there is no instance, 
diat a surviving partner, carrying on a trade without the 
consent of the other parties interested, was held entided 
to an allowance for management. The principle would 
be most pernicious, as applied to .executors. If in this 
instance the ceetuy que trusts have derived some benefit, 
it is very small ; and by no means commensurate to the 
risk of their capitals ; and an allowance for management, [ 1^1 ] 
if it ought to be made, must refer, not to the trouble of 
the person employed, but to die benefit, derived to the 
cestwf que trust from his exertions. 

JUr. Leachy and Mr. Home^for the Defendant.-^The 
executors sold to the surviving partner.; and the Master 
reports, that the sum given was the full value of the 
propertv; which proves, that the transaction was bond 
Jlde. The cestuy que trusts^ receiving the full value of 
their property, incurred no hazard ; and have no right 
to complain ; as substantial justice has been done them. 
In conducting the trade the Defendant has not only been 
exposed to much personal labour, but has incurred consi- 
derable expenses in journeys, &c. ; of which, relying on 
the faith of his purchase from his co-executors, and con- 
sidering himselt as thereby sole owner of the business, 
he has kept no account. Substantial justice therefore can 
only be done to him by an allowance for management. 
Siany cases, in which cestuy que trusts have been allowed 
profits or interest, at their election, are cases of mere 
executots ; who having an option to carry on the trade, 
or not, could not complain :^ but this executor, being also 
the surviving partner, had in his own right a distinct in- 
terest, which compelled him to interfere with the trade ; 

(1) BMrnw ▼. Pttt, 3 P. fTm, 249. 
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•ad giive bim the rigbc to do so. He has carried U atk 
fairly ; and misconduct is not imputed to him. 

Bvunr S^ Samuel Romilly^ m Htply^z—Howewer material what 
*• is urged might once have been to the defence, it is no 

SuBDui. longer so now ; the decree treating the ssde by two exe- 
cutors to their co-execator as a imach of trust. This 
cannot be distinguished from the common case of exi^ 
Ctttors carrying on trade. 

[ ^'^^ ] The Lord CnANcuLLOR.'r— Without putting the base on 
any other ground, I take it, that the Defendant must be 
considered as carrying on the trade for himself and his 
co-partners. Even if he had carried cm the trade under 
arucles, he would not without an express stipulation ha^re 
been entitled to an aUowance for kis management, and 
time. On the other hand, what is urged as to his ex- 
|)eB8es, appears material ; as lie proceeded on a mistake ; 
considering himself as sdk owner of the trade. I consi- 
der him as entitled to those expenses; but not to any aU 
lowance for his own time and labour. I uke t^is to be 
the tlistinction ; and that, if a man enters into articles of 
co-partnership, and the children are to succeed to the 
share of their parent, the surviving partner is not enti- 
tled to an aUowance for carrying on the trade. What is 
this but a case of voluntary management by a surviving 
partner for himself, and the children of a deceased part- 
ner? 

Let the Defendant hand over to the Plaintiff the items 
of the sums actually expended by him : a moiety of which 
he must be allowed : but nothing for his management, 
time and labour. 



[ 173 ] HILL V. COCK. 

Lnrcour't 

liririULi, WILLIAM FARNHAMhy will, dated the 19th oijune^ 
JmU72 ^*^» *^'^r Pving certain Annuities, which he charged 
DcTMc after ^P°° particular estates, and devising the estates so 
pavment of charged, bequeathed some pecuniary and specific lega- 
debti, legacies, he, of specific freehold and leasehold estates to X subject to encum- 
brances: and of all other his freehold and leasehold estates, together with aD his per- 
sonal esUte, to trustees, to seU ; and out of the money in the first place to pay their ex* 
penses in execution of the will or trust } and without further diq>oaitioD appotntiag tlie 
trustees executoitu 
A resulting trust as to the produce of the real estate for the heir at law. (1) 



im Cndsr. LM^ 3 Whcaton. 563.} 
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m 
•its ;- and sfter payment of bis debta, legacies, and fane- 181S. 
ral expenses, devised other fireehold and leasehold estates, . Uv^ 
subject to tbe nsoitgages and encumbrances thereon, unto Uiu 
yohn Cocky (son of his relation,) his heirs and assigns. ^' 
The testator then proceeded to give and. devise unto ^* 

ygkn Cock and John Lawrence^ dieir heirs, executors, 
administrators, and assigns, all other his freehold and 
leasehold estates, together with aU Ihis personal f state 
and effects whatsoever, upon trust, as soon after his 
death as they could, to vend, sell,- and dispose of, his 
£neebold and leasehold estates, and also of his personal 
estate and. effects to the best benefit and advantage ; and 
out of the money arising therefrom ^^ in the first place'^ 
to pay and reimburse themselves all reasonable and ne- 
ceasary costs, charges, and expenses, whatsoever, which 
they should or might bear, pay, be put unto, or sustain, 
in or about the execution of diat his will, or the trust 
thereby ya them reposed ; and lastly he did thereby ap* 
point his said trustees John Cock and John Lawrence 
executors of his will. 

By a codicil, dated the 10th of January^ 1802, the 
testator bequeathed pecuniary and specific legacies ; di- 
recting, that they should be paid out of his real and per- 
sonal estate; with the payment whereof he thereby 
charged and made the same liable. 

The Plaintiff, the represenutive of the next of kin of 
the testator, filed his bill; on the ground,' that the tes- [ 1^4 ] 
Utor died intestate as to such part of his property and ef- 
fects, of which no disposition was ex|)ressly made. 

The cause was heard for further directions, upon the 
Master's report; ascertaining the devised estates and the 
testator's next of kin. 

•Sir Samuel RomiUy^ and Mr, Wingfieldj for the next of 
kin, 

Mr. Healdy for the Bpectfic Devisee yohn Cock, con- 
tended, that he was entided to take the estates devised 
to him, exonerated from debts, citing Donne v. Lewis^ (a) 
Wride v. Clark^ (b) Davies v. Topp^ (c) Manning v. Spoon^ 
CTj (d) and Serle v. St. Eloy. (e) 

Mr. RichardSy and Mr. Wear^ for the Trustees^ con- 
tended, that an heir cannot be excluded by implication ; 
but express words are necessary ; and cited Ackroyd v. 
Smithson^ (f) and Mallabar v^ Mallabar. (g) 

The Lord Chancellor.— -The only point, calling for •*»«• 22. » 
decision under this bill, is, whether the money,, arising 



fa J 2 Bto, C. C. 256. * fbj 2 Bro. C. C. 260, in note. 

re J 2 JJrp. C. C. 259, in note. 

fJjSVetlU, • rO^^«'^»«-385. 

C/J 1 J»r». a C. 503. Brcnm T. Aiy, 7 Vet, 279. CsJ ^or, 79. 
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1813. from the sak of the real estate, which it is not neceatai^ 

K^v^ to apply for the only purpose expressed in the will, is to 

Hiu be considered real or personal estate. This case dtiSers 

Cock f^om any of the very niunerous cases, that have otourred 

CI Tul ^P^^ ^^^^ point. The rule in Equity is clear ; tltat,' wliere 

in Equity, ^ ^^^^ estate IS directed to be converted into personal, for 

tbftt, where a purpose expressed, which purpose fails, either wholly, 

real estate is Qf ps^rtially, in the former case, though the estate has 

fll!f-ilti^«^»« been converted, the whole produce erf that conversion 
converted into .--••, . * jt. ■ • i « #• m^ 

personal for a Will Still be real * estate ; and m the latter, as far as me 

purpose, purpose fails, so far the mon*ey is to be considered realty, 
^^ ^w *"^ "°^ personalty. 

or pYrUally, to This testator does not express, merely, that his real 
that extent' estate shall be sold, and converted into personal : but he 
the money is takes both funds : die residuary real estate, if L may use 
l^c^t **^*^ expression j every devise of real esute, though in 
Devise of ^^T^ residuary, being specific: he expressly indudes 
real estate, leasehold estate, and all his personal property^^ by ex- 
though in form press description ; directing the whole to be tutned int« 
rettdimry, is money ; and to be applied in discharge of the expenses 
*^^ 1 V< 1 ^ ^^^ trustee* in the execution of his will ; and, if there 
L 1/5 J ^^^ Dothtng more in the expression of the purpose than 
the satisfaction of those expenses, the money remaining^ 
unapplied, as not being required to answer that purpose, 
would, as far as it was derived from real estate, be con- 
sidered as real, not personal, property: the principle 
Where a being, that, where a testator means with regard to a par- 

l!?!l!^1II!!!!I? ticular purpose to convert his real estate into personal, if . 
to convert real , r r % %_ r^ •/■•!• 

estate into that purpose cannot be served, the Court will not infer 

personal for a an intention to convert the estate for any other purpose, 
particular pur- not expressed . 

pur^secan. '^ ^* '**^ however, that, if a testator simply direcU 
not be serf^ed, the conversion of his real estate, expressing no purpose 
tlie Court whatsoever, with reference to which that conversion is 
r^i'"^**"'*' to be made, the inference is necessary, that he had the 
pose. *'^**'' purpose of conversion, and no other; and it is upon the 
whole es;pression of this will contended, that the testator 
must have intended a conversion out and out, as it is 
called ; not only for the purpose expressed ; but using the 
words ^^ in the first place," and not afterwards expressing 
aiiy ulterior purpose, the next purpose must be supposed 
to be merely that of making the conversion. The ques- 
tion therefore really turns upon the construction of those 
words. ^^ in the first place ;" lying in this narrow com- 
pass ; whether this Court will hold, that, the principle, 
[ 176 ] upon which hitherto property, in the form of personalty, 
has been given to the heir, shall be denied to this case ; 
as here are words, which may import, that one purpose 
was to convert with § view to discharge the debts and 
legacies ; and, no other being expressed, he could have 
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no odier purpose than the mere conversion. These words 
however may import^ either that he meant to express that 
purpose, and only the ulterior purpose of mere conver- 
sion ; or, that, first expressing that purpose, he had no 
purpose beyond that, with regard to what might remain 
sifter satisfying the first purpose, so expressed ; and my 
opinion is, that the distinction upon these words is much 
too slight to take this case out of the general principle. 
So much therefore of the residue of this money as arose 
from r^al estate, must be considered as. real ; and be de- 
dared to belong to the heir, (a) 

faj See, upon resulting trust, JBrnj" v. Denniton^patt. 260. Mavgham T. 
Maam. post. 410. Swthwte v. BeUe, pott. 2 vol. 396. Gibht v. Bttmey, 
Jh, 294. 
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ALCOCK, Ex parte. iX) LiKfOLir'ii 

Ik9 Hall, 

BY indenture, dated the 26th of February^ 1810, made j^,'^^, 

on the marriage of John Pooley Kensington with Anne covenant in 

HazvHns^ John Pooley Kensington covenanted * with JO' marriage set. 

seph Akock and Edward Kensington^ that he, John Pooley tleroent.by the 

Kensington^ would at any time after the solemnization of Ij*"^*"?j**^* 
^, . ^^ , % . ^ • • r c^f ^L At he would upon 

the intended marriage, upon receiving from Joseph Al- ^ month's no- 

cock and Edward Kensington^ one calendar month's notice tice, or in the 
for that purpose, or in the event of his default during ^^5"^^ ^^ 
his life, that his representatives would within one calen- ^^^jj^JJ ^J|^^^ 
dar month next alter his death, transfer to i4/coci( .and bis representp 
Edward Kensington^ a sum of 15,000/. three per cent. Re'- stives would 
duced Annuities^ in trust for John Pooley Kensington for^*****"* 
life, and after his decease in trust for Anne Rawlins for hjg death,*' 
life, and after her decease in trust for the children of the transfer stock; 
marriage, in such shares aiid proportions, as therein men* |n trust, &c. ; 
tioned ; and in case of no children over j with a proviso, ^J. ^&c.^.^with 
that notwithstanding the covenant of the husband to ^ provi^, that 
transfer the 15,000/. stock to the trustees upon their re- notwithstand- 
quest in writing, it should be lawful for the trustees, if >"»*!>« c<»ve- 
thcy thought fit, to forbear requiring from him during Upon «iS re" 
his life the transfer of that sum. It was declared, that quest in writ- 
the husband might leave any equal or greater sum by ing, it should 
will in satisfaction ; and that the provision thereby made |^hjj\*^,["ig'"'jf 
for the wife, was intended to be, and she did thereby they "bought* 
IK, to forbear requiring from him during his Ufe the transfer. A contingent debt : not 
capable of proof under a Commission of Bankruptcy against the husband; no transfer 
madet or notice given. 



(1) 1 AoMf't Bank. Cat. 323. 
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1813. accept the same, in bar or lieu and satisfaction of all her 
V^vx^ dower and distributive share in the real and personal 
- Aloock, estates of her husband. 

Ex parte. There was issue of the marriage two daughters^ Axnu 
and Emily. No transfer was ever made of .the ISfiOOl. 
Stock : nor was any notice given by the trustees, requir* 
ing a transfer. 

On the 22d of July^ 1812, a Commission of Bankruptcy 
issued against John Pooiey Kensington and Co. ; under 
which they were declared Bankrupts. A petition was 
presented by the trustees under the settlement.; praying, 
that they might be admitted as creditors against yohn 

[ 178 ] Pooiey Kensington for the sum of 8437/. lOf. being the 
value of the 15,000/. stock at the date of the Commis- 
sion. 

Sir Arthur Piggott^ and Mr. Martin^ for the Petition. — 
The debt was constituted by the marriage ; which was 
the consideration for it ; and the obligation to transfer on 
receiving one month's notice was merely for the purpose 
of putting the trustees into possession of the fund ; ef- 
fecting payment of the debt previously due. The want of 
notice, prior to the Bankruptcv, is immaterial : notice not 
being necessary to constitute the debt. It was at all events 
and in the most absolute sense of the terms, debitum in 
praesenti sohendum infuturo. The trustees were invested 
with the discretion to suspend the notice : leaving the hus- 
band in possession of the fund ; which power amounted 
in substance to this ; that they might lend the money to 
the husband for life. It is not unimportant, that the wife 
agreed to accept this provision in bar of dower : a valu- 
able interest, which she cannot be presumed to relinquish 
for a mere contingent provision ; the . failure of which, 
if this debt 'cannot be proved, leaves her utterly desti- 
tute. 

Sir Samuel Romilly^ Mr. Hart^ and Mr. Wilson^ for 
the Assignees. — ^This debt is merely contingent, by the 
want of notice. In some cases the Bankruptcy itself is 
notice : but the terms of this settlement, requiring, that 
the notice should be in writing, preclude that. The hus- 
band may be able to answer this covenant ; as he may in 
the course of his future life acquire sufficient property. 
This case falls within those,, where something must be 

[ 179 ] done to constitute a debt j which not being done, no debt 
arises. Kingj Ex parte^ (a) Mare^ Ex parte* (b) 

The Lord Chancellor. — I cannot doubt, that this was 

Ca) 8 r«. 334. 

fbj 8 r«. 335. Ex parte Bill, 1 C9X. 300. 
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a pure contingent debt at the time of the Bankruptcjr. (1) 1813. . 
If this 18 a debt, it must be by covenant. There is no ^/vx^ 
possibility of raising any implied debt upon any contract Amock, * 
except what is in the deed. TSere are three ways of sa- ^^t parte. 
tisfymg this covenant : first, that the trustees should give 
n month's notice i which having expired without a trans- 
fer, there would be a clear debt proveable : secondly, the 
words " in the event of his default during his life," af- • 
fofd an implication, that, if ^without notice he had trans- 
ferred, that would be a satisfaction : but his Bankruptcy Brnikrnptcy 
cannot possibly have the effect of a voluntary transfer, cannot have 
The third mode is, that his representatives should cause Jl^*^*?^ ^ 
a transfer to be made within one month after his death, trans^rof 
That is purely contingent. I cannot adopt the construe- stock under a 
tion put upon this clause ; that notwithstanding the hus- covenant. 
band's covenant to transfer the stock upon such their re- 
quest in writing, as aforesaid, it should be lawful for the 
trustees, if they thought fit, to forbear requiring a trans- 
fer from him during his life. That was inserted for this Constmc- 
reason ; that where it is put upon trustees to give a tion of a 
month's notice in writing for the benefit of the family, J^J^J^^"*^ 
the trustees would always consider themselves in some ty to forbear 
danger, if they did not give notice. That is therefore in- enforqing^pay- 
serted for their protection ; and is a clause, upon which, ment; that it 
if inserted with any other view, great difficulty would i^deinni^**L 
arise in Bankruptcy; as giving an option not * to enforce if with a view* 
payment except upon the approach of insolvency ; and to insolvency, 

cases may be conceived, in which it would amount to ** ™*^\ 
XL. J -^ amount to 

fraud. fraud. 

I say nothing upon the right to dower. If dower is r * |on i 
barred* by this setUement, it is not necessary to notice it ; I- J 

if not barred, there is no question upon it before me. The 
question is, whether this covenant was broken before the 
Bankruptcy ; and with great regret I am bound to say, it 
was not. . 

(1) Ex parte Caawetty 3 P. Wma. 497. Murpkt/'i Case, M0aghan*t Case, 
1 Scho, & Lef, 44. 179. J^Snei, Expatie, 14 Vet, 189. 
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METCALFE v. PULVERTOFT. 

■ 

BY indentures of lease and release, dated the 14th and 
15th Januaryy 1807, the Defendant, James Richard Pul" 
vertofty conveyed certain esutes to the use of himself for 
life ; with remainder to the use of his wife Sarah for life ; 
with divers remainders overdo their issue, and with re- 
version in fee to himself. 

By other indentures, dated the SSth and 29th of Jubf^ 
1807, the Defendant J. R. Puivertofi mortgaged these 
estates to the Defendant Thomas Foster to secure the mo- 
neys .then owing to Foster J or thereafter to be advanced 
by him for the Defendant y. R. Pulverto/t. 

By other indentures, dated the 13th and 14th ot August^ 
1807, /btf/frV debt having been satisfied, the same estates, 
with other lands, were mortgaged to Thomas fulvertoft 
in to secure 800/. By other indentures dated the 3l8t 
of JUay^ and the Ist of June^ 1808, Foster and jf. R. Pul- 
vertoji conveyed the same estates unto Thomas Puher^ 
toft in fee ; in trust by sale of a competent part of the 
estates to satisfy himself his debt of 800/. ; and to con- 
vey the remainder of the estates to the use of Phelps 
and Bonner and their heirs, during the life of Sartth Put' 
vertofty upon trust for her separate use ; with remainder 
to J. R. Pulverto/t for life, and remainders over ; the ul-* 
timate remainder being to the right heirs of the survivor 
of y. R, Pulvertoji and Sarah his wife. 

By other indentures, dated 26th and 27th and the 28th 
and 29th of jfune^ 1810, Thomas PtUverto/t having been 
paid off, the esutes became vested in Phelps and Bonner^ 
to the use of them and their heirs during the life of 
Sarah Pulverto/t^ in trust for her separate use for life ; 
and after her decease to the uses declared in the deeds 
of the 15th of January^ 1807, and die 1st of June^ 1808. 

By indentures, dated the 3d and 4th of Aprils 1812, 
a suit having been instituted upon the bill of Sarah Pul^ 
verto/t against her husband, praying an execution of the 
settlement, and an injunction to restrain him from selling 
or encumbering, James R. Pulverto/t^ in consideration of 
the sum of 4500/. conveyed the estates to the Plaintiffs in 
fee, in moieties. Sarah Pulverto/t^ being then in posses- 
sion as well of the estates, as of the title deeds, and 
threatening to cut timber, the Plaintiffs immediately upon 
their purchase filed their bill ; alleging, that the setde* 
ments, being made after marriage, were, except so far as 
related to the mortgages to Foster and 'Thomas Puherto/t^ 
made without any valuable consideration, and therefore 
void, as against the Plaintiffs, purchasers for valuable 
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consideration ; charging, that the Defendants toof advan- 1812--l3.^ 

tage of their legal estate to prevent the Plaintiffs pro- VxvO* 

ceeding at Law ; and prayings Aat the Plaintiffs might be Mbtcasti #* 

let into possession of the estates ; that the Defendants ^ ^' 

might be restrained from setting up such legal estate in *^*^''^*»'~"- 

bar to any action at Law, to be brought by the Plaintiffs ; 

that the Defendants might deliver up the title deeds, and 

come to an account of the rents, received by them ; and I 182 ] 

diat a receiver might be appointed. 

' All the Defendants, with the exception of Mrs. Pul* 

^ertoft^ having put in their answers, a motion was made 

on the part of the Plaintiffs for a receiver. 

Mr. LeachjOnd Mr. Wakefield^ for the Motion. 

Mr. ffaslrwood^ for the Defendant^ Sarah Puhertoft.^^ 
This, is an application for a receiver before answer. 
Vahn V. Barnett^ (a) and Compton v. Bearcroji^ mentioned 
in 3tr. Brown's note, are the only cases, in which a re- 
ceiver has been appointed before answer ; but in Vann v. 
Bamett the Defendant's affidavit was considered equiva- 
lent to an answer ; and the circumstances of Comtton v. 
Bearcroji do not appear. Huguenin v. Baaeley^ (b) and 
JJoyd V. Passtngham^ (c) were cases of fraud and abuse 
of confidence : but Acre is no fraud in the present case ; 
the settlement having been made on meritorious consi- 
deration; nor is there any certainty, that the Plaintiff 
win be ultimately entitled to relief; a circumstance, to 
which the Court looks in appointing a receiver. Perhaps 
the wife might have put in a plea in bar to this bill of 
lis pendens; a suit having been instituted by her to com- 
pel her husband to carry into effect the voluntary settle- 
ment ; in which suit he nled a demurrer ; which was over^ 
ruled. f^J The Plaintiffs, therefore, having purchased 
pendente Rte^ must be taken to have purchased with full 
i^aAct; SorreUv. Carpenter, (e) Under such circumsUnces [ 183 ] 
the Court will not by appointing a receiver strip this 
married woman of her only means of defence and sub- 
sistence. 

Mr. Leachj in Reply. -^t is not universally true, that a 
receiver cannot be appointed before answer. The rule 
of the Court is, that a motion for a receiver cannot be 
made, as for an injunction it may be, without notice. 

fa J 2 Br0. C C. 158. MdOetony. Vodnfdl, 13 Vet. 266. Duckvorih 
V. Troford, 18 Vea. 283. 

Receiver appmnted before appearance, Defendant abteondingto avoid 
service oitubprnna. Magtdre ▼. .Wm^ 1 Bail & BeaUy^ 7S. 

fb) 13 Fe<. 105. and 14 VeM. 273. 

CeJ 16 Ve%. 59. 

CdJ The demurrer was overruled upoD the form; ss coTeiing too 
much. Fulvertofi v. Fulverffi^ 18 Ve9, 84. 

C^J 2 P. HTnu. 482. 
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The quMtion is, whether the Court will refuse that re- 
lief, which the cestuy que trusts are entitled to, merely on 
the ground, that this lady is interested? In a late 
case,Caj where after a iioluntary settlement the settlor 
entered into a contract to sell. The Master of the HoUsj 
on mature consideration, decreed a specific performance 
against the parties, claiming under tne voluntary settle- 
ment* Admitting die lis pendens to be notice, that, under 
the Statute, C^^ is immaterial. 

. The Lord Chancellor. — With respect to appointing 
a receiver before answer, I take it, that the cases, where 
the Court has refused it, turned upon this; that the 
arty applying for the appointment could not state, that 
e had, strictly speaking, an equitable title. In the cases 
alluded to in the argument, the Plaintiffs contended, that 
they were entitled to have the legal estate conveyed to 
them freed from other claims. In Fann v. Barnett the 
receiver would not have been appointed, unless the De- 
fendant had filed an affidavit, showing, in substance, that 
the Plaintiff had an equitable title. The real quesUoa 
t here is, whether this voluntary settlement gives any title 

whatsoever as against the purchaser. If it has not the 
[ 184 ] effect of giving such title, the circumstance of the mort- 
gagees, joining will not avail against the purchaser ; in- 
sisting, that what the Defendants call the legal estate is 
no legal estate. If, however, the estate has, as it is al- 
leged, been purchased at a third part of its value, then 
according to the case decided hy Lord Mansfield^ (a) that 
purchase would not prevail against the voluntary settle- 
ment. As this is a case of some nicety, I will peruse 
tbe pleadings. 



1813, 
Jan, 16. 



The Lord Chancellor made the ordrr; observing, 
that after the decision of The Master of the RoUs upon 
the principal point, that the purchaser could compel an 
execution of the contract, he must have a receiver. (1) 

fa J Suckle v. Mitchell, at the Holfe, 1812. fbj SUtST^Ks. «. 4. 
CaJ p. 184. Doe on thedemueo/Wattony, RovtleflgCf Cvwp, 7QS. 

(1) Meicalfe y. Putnerkifi, potU yoI. ii. 200. 
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1813. 
PHILIPS V. GIBBONS. LmcoLif'. • 

IitvHau., 

Jan 19 

THE bill prayed, that certain bills of exchange might ^^^^ ^^^ 
be delivered up to be cancelled ; and the Defendants re- time to answer 
strained from negociating them, and from proceeding at not corrected 
Law. An injunction for want of answer issued. On ^y ^***"*"g 
coming in of the answer the Plaintiff took eleven excep* ^^^^^ ftir^mc 
tions ; pending the reference of which to the Master the to plead, an- 
Defendants sued out a bailable writ against the Plaintiff; >wer, or de- 
upon which they proceeded to outlawry. murrin^^V^' 

Most of the exceptions having been allowed by the no plea oT 
* Master, the Defendants took an exception to his report ; outlawry in a 
previous to which the Plaintiff had obtained an order to *^"^ ^^^ ^^^ 
amend ; and that the amendments and exceptions should J^lnff for **' 
be answered at the same time. The Defendants having which relief it 
on the 9th of November last obtained an order " for six iouyht by the 
weeks time to answer," a motion was made, that notwith- ^**'- 
standing that order, they might be at liberty to plead [ * 185 ] 
outlawry in bar to the Plaintiff's suit ; on the ground, 
that the order had been inconsiderately obtained ; and 
ought to have been the usual order to plead, answer, or 
demur, not demurring alone ; and that at the time the 
order was obtained, the Defendant's Solicitor was igno- 
rant of the outlawry, (l) 

JMr. ffart^ and Mr. Raithby^ opposed the iffotion^ on the 
ground, that a plea of outlawry was within the express 
terms of Lord ClarendorCs Order Co) wholly unavailable, 
where the same duty, or thing, for which relief was 
sought by the bill, had been in issue ; a rule adopted by [ 186 ] 
Lord Redeadale in his Treatise of Pleading; (a) and the 
case of Roberts v. Hartley (b) was mentioned. 

Sir Samuel Romilly^ in support of the Motion^ admitting, 
that no answer could be given to Lord Clarendon^ s Order, 

Ca^ ** A plea of outlawry, if it be in any suit for that duty, touching 
** which relief is sought bv the bill, is insufficient, ekccwding to the rufe ijf 
" law; and shall be disalliwed of course ; at piU in for delay.** Oixiers 
in Ch. p. 119, (Ed. 1698). (2) As to the rule at Law, in a writ of error to 
reverae an outlawry, outlawry in that suit, or at any stran^fer's suit, is no 
bar; nor again in attaint, brought on a verdict, could outlawry, grounded 
on that verdict, be pleaded in bar. fCo. JAtt, 128, a. System of Plead. 
300.) The reason, upon which tiie rule is founded, is said to be, that, if a 
plea of outlawry were allowed in these cases, it would be exceptio tyutileni 
rn CUJU9 petitur dUaoluHo, (SeeSyst. of Plead, p. 30U. 222, and authorities 
there cited.) 

fa J Page 185. f AJ 1 Sro. C. C. S6, 

(1) Kemichv, Clayton^ 3 Bro, C. C. 214. Anon. 2 P. Wm9. 464. Be 
J^nckwtz V. Udney, 16 Vet. 355, on the question, whether a plea is an 
answer with reference to the Order. 

(2) Ord.Ch. f £</. Beam J 175. 
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Phi UPS 

GiBBOKS. 



contended, that the question at present was merely, whe- 
ther the Defendants were not entitled to the usual order. 

The Lord Chancellor observed, that the Register al- 
ways proceeded to draw up the order according to the 
instructions, signed by Counsel ;fcj and there would be 
no end to alterations in orders, if the Court listened to' 
parties, coming here to correct their own mistakes ; which 
ne was the less disposed to do on the present occasion ; 
as the plea of outlawry seemed altogether unavailable. 

CO See Taylors. Miner, 10 ret.444. 



No order was made. 



1813, 
Jon. 29. 

An amend- 
ment in the 
title of an an- 
swer being ne- 
cessar}-, viz. 
instead of 
«• the further 
« answer to 
<* the original 
«< amended 
•• bill," entit- 
ling it <* the 
" furtlier an- 
*« swer to the 
** ortginal bill 
** and the an- 
** swer to the 
** amended 
" bH V the 
answer, so 
amended, most 
in the case of a 
Peer be again 
attested upon 
honour ; as in 
the case of a 
common De- 
fendant it must 
be re-sworn. 

[*i8r] 



• PEACOCK V. THE DUKE OF BEDFORD. 

THE six clerk having objected to file the Defendant's 
answer on account of the manner in which it was entitled^ 
a motion was made, that the Defendant may be at liberty 
to amend the title to the parchment writing, purporting 
to be the answer to the exceptions and amended btU in 
this cause, by striking out the words, '* The further an- 
" swer of John Duke of Bedford^ one of * the Defendants 
" to the original amended bill of yohn Pickering Peacock^ 
^* Esquire, complainant ;" and by inserting the words, 
" The further answer of the Defendant John Duke of 
" Bedford to the original bill of John Pickering Peacock^ 
^^ Esquire, complainant ; and the answer of the Defendant 
** yohn Duke ot Bedford to the amended bill of complaint 
** of John Pickering Peacock^ Esquire, complainant;** 
and that the said parchment writing may be filed, after 
such alteration in the title of it, without its being again 
taken upon the said Defendant's attestation of honour. 

Mr. Newland^ in support of the Motion^ distinguished 
this from the case, where the Defendant was a commoner ; 
who might be indicted on his answer for perjury ; and 
therefore the Plaintiff was entitled to have the answer in 
such a case re-sworn ; and stated, that the Duke was in 
the country, as a reason for the application for dispensing 
with his attestation. 

The Lord Chavczllor, — In the case of a common De» 
fendant, putting in an answer with a wrong title, the 
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Court will not permit amendment without re-swearing 1813. 
the answer : the security of the Plaintiff for the truth of \^v\j 
the answer consisting in the liabilities, incurred by the Pkacock 
Defendant. A Peer certainly answers without oath : but ^ k of 
the Plaintiff has a right to a similar security in that case ; jJ^aroHD. 
unless he has waived that right. As in the instance of a 
common Defendant, therefore, the answer must be re* 
sworn, though it is as clear, as it is in this case, that he 
intended to swear all, that was in the former answer, so 
in the instance of a Peer, the security to the Plaintiff for 
the truth of the answer being the attestation upon honour, 
be must have that security to the altered record in the 
same manner. 



MACHER V. THE FOUNDLING HOSPITAL. [ 188 ] 

1813, 
THE Defendants having brought an ejectment for ^'^^* ^- 
breaches of covenant, the Plaintiff, who wa9 the occupy- Covenant 
ing tenant by assignment from a sub-lessee, obtained un- •&*»"?* "»»8r 
der a Judge's order a particular ; stating, that by the ori- ghopl^oTwaA. 
ginal lease the lessee or lessees, &c. covenant not to con- house, for any 
vert, use or occupy, nor suffer to be converted, used or trtde, without 
occupied, the said demised premises, &c. into or for any Jl^^^t'ln^'or 
shop, warehouse, or other place for carrying on any trade ; permitting 
nor suffer any open or public show of business therein any things, 
without the previous consent in writing of the lessors ; ^'^Jch may 
nor commit or permit or suffer to be done any thing upon f,^oywjce*op 
the premises, which may grow to the annoyance or da- damage of the 
niage of the lessors, or of any of their other tenants ; that lessors, or any 
the business of a baker and a baker's shop hath been car- o*"**^®'' ^^^' 
lied on in the premises ; and the Defendant, (at Law,) Breach 
bath erected, &c. upon the premises an oven, used by though not a 
him in the way of his trade or business ; which is to the nuiaanoe in. 
annovance or damage of such lessors, or die other tenants ; l^iyite**beine 
and bath committed, &c. divers other things upon the an annojaniJ^, 
same premises, which have grown to the annoyance or not protected 
damage of such lessors, or their tenants. ^y injunction: 

No license in waiting having been produced at the trial, iictMer»nd*^ 
a verdict was given for the lessor ot the Plaintiff. The permission of 
bill stated, that the sub-lessees, under whom the Plaintiff one trade not 
derived title, had successively carried on the trades of a^J*^ff^"" 
♦ plumber, a potatoe-dealer, a green-grocer, and a coal- raMicenscfor* 
dealer, upon the premises in question : that since he pur- any tnule : nor 

will the Court 
enter into a comparison, which are more or less offensive. Whether a corporation, con- 
flistingof numerous governors, would be bound by the acquiescence of some, standing 
hy, permitting eipcii^ture, &c Querif. 

[ *189 ] 
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1813. cliased the lease, he had expended nearly 500/. in repairs^ 
\^^\rJ and in erecting an oven and the other necessary build-^ 
Macbbb ings for his trade : and that the premises had been opea 
Jj* and used as a shop generally for ten years past ; during 

ForwDLiwo *^^ which time the Defendants had without any objection 
Ho§piTAL. received the rent ; praying an injunction against entering 
up judgment and taking out execution ; and that the 
Plaintiff may be quieted in his possession, and in carry- 
ing on his trade. 

The answer insisted, that the Plaintiff's business had 
been carried on to the great nuisance and annoyance of 
the neighbourhood ; the smoke, issuing from the bake- 
house chimney, being •injurious ; that the Defendants 
had granted him no license : that, admitting, some of the 
governors and guardians of the Hospital, and their se- 
cretary, did know, that the work of erecting the oven 
was going on, and did not object to it, the number of 
their governors was five hundred ; and therefore such 
omission to object on the part of individual governors of 
a charitable corporation could not be considered as 
amounting to licenses by such corporation to tenants to 
do acts in breach of their covenants ; and which may 
materially tend to the deterioration or ruin of the chari^ 
estate ; or as waivers of the forfeiture ; especially as the 
Hospital had never received rent from any but their own 
original lessee ; the Plaintiff being the assignee only of 
a sub-lessee. 

Cause was shown upon the answer against dissolving 
the injunction. 

Mr, Hart^ and Mr, Roupell^for the Plaintiffs contended, 
that the Defendants had notice of the alterations ; and 
[ 190 ] had by their acquiescence precluded themselves from ob- 
jecting : that they had waived the forfeiture ; if it was 
one ; and that the act complained of was not a nuisance. 

Sir Samuel Romilly^ Mr. Bell^ and Mr. Doxvdeswell^for 
the Defendants^ insisted, that a Court of Equity could no 
more dispense with the license necessary to prevent the 
acts complained of working a forfeiture, than a Court of 
Law could : that here there was a positive, unequivocal 
breach, creating a forfeiture ; that the Defendants, as a 
corporation, had no notice ; a few individuals being alone 
acquainted with it; that the corporation had objected the 
first instant they were apprised of it; that the act com- 
plained of was a nuisance, materially injurious to the 
adjoining property of the Hospital ; and that, if not a 
nuisance, it was certainly an annoyance; which is all 
that is necessary to bring it within tne terms of the co- 
venant. 



The Lord Chancellor. — I have no conception, that 
this covenant cannot be considered as broken ; unless the 
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• 
act done amounts to a nuisance- in Law, either public or 1813. 
private : the act prohibited, being using the premises as \^^w> 
a shop, warehouse, &c. for carrying on any trade ; or Machjeb 
permitting to be done upon the premises any thing, which ^ 
may grow to the annoyance or damage of the lessors, or pouj^o^uro 
of any of their other tenants. If the object of both par- Hospital. 
ties is so to consider the meaning of this covenant, that 
the PlaintiiT shall carry on his trade, so conducted, as 
not to. ^^ annoy or do damage** to any other tenants, it 
may be the subject of arrangement. 

As to the question, whether a license, given to open a 
shop, is to have a different operation here and at Law, it [ 191 ] 
has been long settled at 'L^w^(a) that, a covenant not to Covenant 
assign without license, being once dispensed with, the not to assign 
condition is gone ; and Equity has followed that, (b) . 1 ^'^^^^^^ ^' 
should not have thought that a very good decision ori- aL^ensed 
ginally ; and, I think, here we ought to hesitate to say, with, the con- 
that, if the license is to be in writing, a mere act, not ^'*^^n is gone, 
e8ta|)lishing, whether the party meant a license, general 4°^ FlquUy- 
or part](:ular, should be taken to be a general license : but the prin- 
admitting therefore the application of the doctrine of ciple question- 
Law in the case to ^vhich I allude, (l) If however the *^*^« *"^^^ 
covenant is not to convert 'the premises into a shop, or ^*^ . ^^j^^^J. 
to carry on a trade, without a license in writing, I cannot stance, to a 
conceive, that the permission of the lessor, without writ- mere act; 

ing, to carry on one trade, amounts to a general license w*^e^e.*>|« jj- 
x* ^ J ^1- J • J •T'^* ■ ^u cense IS to be 

for any trade ; as the good sense is, and, if it is new, the i^ writing. 

L.aw ought to be, that you must infer from his conduct, - 
that the lessor would have given in writihg that 6ort of 
license, which it would have been prudent to give ; atid 
it cannot be represented, that a license to open a.8hot> 
for a particular trade raises the inference, that commenc- 
ing with that trade, the lessee may afterwards carry oh 
any other. 

In this case therefore I cannot from the permission tb 
carry on a particular trade in this. shop conceive, that the 
tfeftant may tarry on any other; and a Court of Equity- 
ought not to enter into a comparison; and permit him to 
tarry on some trades, as kss offensive than others. 
. The real question is, whether from the citcuriistance 
of notice to some of the members the corporation can be 
considered as boutid; having stood by, permitting eit- 
penditure ; 'and upon that it will be necessary to look very 
fttrittly into the answer. In the mean time I wish the [ 192 ] 
Defendants to consider, whether they would be disposed 
t4» put this dispute in some course of arrangement, that 
taay be satisfactory to them, without turtilng the PlaintiA* 
out of possession. «' 

faj Jhmpof^B Case, 4 Bep. 119. ^ 

fbj Brummell 7, JkPPhertorij 14 r«. 173, 

(1) 12 Vet, 191. Brummett v. MFher^oth 14 Vet. 173. 
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1813, KENNET, Ex parte, (l) 

Jan. 26. 

Petition to THIS petiticm prayed, that The Lord Chancellor would 
disallow a disallow a bankrupt's Certificate on the ground, that he 
cSlJ^St/as ^^^ within the provisions of the Acty(a) which renders 
void by * ' the Certificate void in cases of gaming, 
gaming: the Th6 affidavits on each side were in direct opposition, 
•ffidavitebc- jf^^ CuUeriy in support of the Petition. 
^^yoi^T ^^^ Samuel Romilly^for the Bankrupt, resisted the pcti- 
the Certificate tion on the ground, that the affidavits in support of it» 
vas allowed; ^ere not sufficient to stay the Certificate; which, if al- 
•of kIv^ mT^ lowecl, would not prevent the party petitioning from try- 
opportunity ing the f fact of gaming in an action at Law : the Certifi- 
to iiy the cate being void, if there had been such gaming as the 
Act at Law. Act of Parliament prohibited. 



[ * 194 ] 



Tlie Lord Chancellor. — ^The ground of this applica- 
tion is, that I should not grant a Certificate, which, if 
. granted, will be void. In this respect it differs from an 
application to stay a Certificate, which,* if granted, is ad- 
mitted to be good. The Law has certainly said, that 
where a man loses Si. in gaming in the couVse of a day^ 
his Certificate shall be void.' 

I perfectly agree, that this Court ought. not to grant 
the Certificate, if it be clear, that the Law has in that re- 
spect been violated : but then it ought to be clear ; as, re- 
fusing a Bankrupt his Certificate, I refuse him the trial of 

fa J Stat. 5 Geo. U. c. 30. 1. 12. 
(1) 1 iVoM^f Bank. Cm€9, 331. 
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the fact by a Jury. Amidst the contradictory affidavits, 1813. 

that have been read, 'I cannot say, what the fact is. I Vi/vx^ 

will, therefore, grant the Certificate ; and it will then be Kmwir, 

for the petitioner to avoid it at Law ; or to indict for ^P^rf. 
perjury. 



' Costs were refused. 



SAY t^. BARWICK. [ 195 ] 

RoLUy 
THE object of this suit was to set aside a lease, grant- ^^^^» 
cd by the Plaintiff to the Defendant. i^^^i%. 

The bill staged, that the Defendant, with the design of L^g^t 
procuring this lease from the Plaintiff at an inadequate a«ide with 
rent, prevailed upon him to go to the Defendant's house, costn ; as ob- 
and to different pubRc houses in the neighbourhood, al- ^^"5.^ ^^J ^^ 
most daily for a considerable time before the Plaintiff at- S^tual in" 
tained the age of twenty-one ; on which occasions the tozication of 
Plaintiff was by the persuasion of the Defendant induced ^^^ lewor, im- 
to drink to excess : that the Defendant having during this ™^n!fofw 
period obtained the promise of a lease, gave instructions at a vwy iv^* 
to an Attorney to prepare it; that the day before the adequate rient; 
Plaintiff came of a^e* the Defendant kept him concealed *nd «ct8 of 
from his friends ; prevailing on him to drink to intoxica- heM TOtsuffi' 
tion; in which state he returned home at a late hour ; cient. (l) 
that, having been called up at an early hour on the next 
morning the 7\ii of July^ 1809, the day, on which he 
came df age, he executed the lease about . seven o'clock ; 
not being then recovered from intoxication ; that the lease 
was at a grossly inadequate rent : the lands being let at a 
rent of twelve shillings an acre^ though worth twenty or 
thirty shillings. 

The answer represented, that, the Defendant being 
turned ouf of his farm, the Plaintiff's father, with whom 
he lived on terms of intimacy, had promised to let him 
have apfarm: that the Plaintiff in OctobeVy 1808, repeated 
that promise ; and about a month after executing the lease 
pointed out a mistake in spelling his name ; proposing to [ 196 ] 
the Defendant, that it should be rectified by the Attor- 
ney ; and had the counterpart corrected accordingly. 



J(l) See Rutherford v. Ruff, 4 Desaus. toxication. See Duncan v. M'CuUaughy 4 
Cha. Rep.* 350: and, as to contracts en- Scrg. & Rawle. 483, and the notes (1) and 
tesed into whflc under the effects of in- (2) to Cooke y. Clayvortht 18 Yes. 12. f 
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|8i^. The answer denied the charges of inadequacy $ that At 

\^p>n^ intoxicauoii was occasioned by the Defendants cootriv* 

Sat aace ^ that he had instructed the Attorney to prepare the 

V. }ease ; thait <he Plaintiff was intoi^ieated, when he execaled 

Baewi^. the lease, &c. 

The Plaintiff's evidenpe stated his almost incessant in- 
toxication in the company of thcDefendant for more than 
twelve months previous to the execution of the lease i 
that the Plaintiff spent little of his time at home; being 
chiefly at the Defendant's house; generally returning 
home in a state of intoxication ; that he declared, he was 
in bad hands ;and could not get out of the difficulty: that 
he was very much intoxicated on the evening, preceding 
t(ie day of his coming of age : and continued so on the 
morning of that day. The depositions stated the value 
of the farm to be from 86/. to 100/. a-year: the rent re- 
served by the lease being only 51/. 

The Defendant's evidence stated the proqnises of the 
Plaintiff and his father to provide the Defendant with a 
farm ; that the Plaintiff gave instructions to the Attorney 
to prepare the lease ; that at six o'clock of the morning, 
on which the Defendant came of agtf^ he .called up one of 
the witnesses ; and sent him to the Attorney, who pre- 
pared the lease ; desiring, that he would come directly ; 
that the lease was executed between six and seven o'clocl( 
on that morning ; that it was read over before execution ; 
thai the Plaintiff, though addicted to drinking, was per- 
fectly sober at that time ; that after the execution he de** 
clared himself satisfied ; and six ^eeks after granting the 
lease consulted the Attorney, whether the mistake in 
spelling the name, which, he said he had observed in 
[ ^^f ] looking over the lease by himself, would make it void ; 
as he was determined that the Defendant should have n 
lease ; and that the Plaintiff personally delivered posses- 
sion of part of the property to the Defendant on the 11th 
qt October^ IH09. 

Sir Samuel RomtUy^ and Mr. Horne^ for the Plaintiffi^rr 
The consideration for granting this lease is grossly in<* 
adequate : the rent reserved being barely half the value ; 
but, attending to the circumstances, under which the leaaa 
was executed,, that is not surprising. For many months 
antecedent to the Plaintiff's coming of age he was kept ia 
a state of intoxication, if not, continual, certainly habitunl, 
and produced by the Defendant's contrivance. The case 
amounts to this : habitual intoxication of an infant, in the 
company of the Defendant, taking advantage of the influ- 
ence, thus gained, to obtSin a lease at half its value. Con- 
siderable suspicion would be thrown upon the transac- 
tion, if in other respects apparently fair, by adverting ta 
the time when it took place : between six akid seven in 
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the morning of the very day on "which the PlaintifPcame 1812. 
of age ; almost the first moment, when the Law allowed ^i^v^i^ 
him to execute a binding instrument. There is not in the Sat 
evidence a single instance of intoxication not in the De- ^' . 

fendant's company. In all the cases, where instruments **^"*' 
have been set aside as obtained in a state of intoxication, 
it haM been esteemed very material to ascertain, how that 
intoxication was produced, (a) It is true, here is no evi- 
dence, who paid for the liquor drank by the parties ; but 
at the Defendant's bouse, where the Plaintiff was fre* 
quently intoxicated, the expense must have been defray* 
ed by the Defendant ; and the PlaintiflF, as an infant not 
being liable for the liquor, drank at the public house, the 
Defendant must be presumed to have been at that expense ' [ 198 ] 
also. The Plaintiff is proved to have been actually in- 
toxicated, or so stupified from previous inebriation, as to 
be perfectly inadequate to judge^ upon the propriety of 
what he did, at the very moment he signed the leas^ , 
which this suit seeks to set aside ; and that intoxication 
wfis produced by the management and contrivance of the 
Defendant. Johnson v. Medlicott^(a) Griffin v. Deveu^ 
iUey(b) are clear authorities for the relief. 

Mr. Hart^ and Mr. DowdtrwtU for the Defendant,'^ 
Though the Plaintiff at the period of his coming of age, 
and previously, lived at his mother's house, he was libe- 
rated from all control. He spught the sbciety of the De- 
fendant, and those of a similar rank in life. The Platn* 
tiff's friends were not ignorant that he proposed to do an 
act of service to the Defendant. The original transaction, 
under all the circumstances in evidence, is not a case for 
velief ;' but, admitting that, it is ndw precluded by the 
subsequent strong acts of confirmation : especially by cor- 
yecttng the error in the lease, and personally delivering 
possession. The case cannot turn on inadequacy of consi- 
deration ; as the Plaintiff might have given away the pro- 
perty ; instead of leasing it : had he been so disposed. 

Sir Samuel Romilly^ in Reply ^~^TK\s is a case of intoxi- 
cation, produced in the minor, which had not ceased in 
the adult. The instructions, for the lease, given under 
both disabilities, designed intoxication and infancy ought 
at least to have been repeated^ when he was of full age, [ 199 ] 
and sober. The evidence establishes, that the Plaintiff 
bad l>een practised .upon : nor will the supposed acts of 
confirmation, tainted with the vice of the original trans- 
action avail the Defendant. 
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1812. set a^de a lease, ivhicj^upon the morning of the day, on 

^^>nJ ivjiich the Plaintiff came of age, he executed to the De- 

Sat fendant. The allegation of the Plaintiff is, that some time 

V. before he came of age he had been almost daily induced 

BA»wiq|t by the Defendant to drink to excess : sometimes at pub- 
lic houses : sometimes at the Defendant's own house ; and 
that advantage was taken of his youth and inexperience, 
and the habit of intoxication, into which he had been se- 
duced, to prevail on him to grant this lease at an inade- 
quate rent, and under unusual and disadvantageous co- 
venants. The Defendant's representation is, that thie 
Plaintiff's father had promised the Defendant a lease | 
which promise was renewed by the Plaintiff; and that 
'the rent was not inadequate; but as good as could have 
been obuined from any other tenant. 

There is a great deal of evidence on both sides as to 
the Plaintiff's habits of life for a considerable time, be* 
fore he came of age 4 and as to the degree in which the 
* Defendant had been instrumental in producing and en- 
couraging those habits. The Plaintiff, upon the whole, ap- 
pears to have passed much of his time in drinking m 
company with the Defendant; who, if he did not entice^ 
was always ready to accompany, the Plaintiff to public 
houses, as well as to receive him, and supply him with 
liquor, at his own house ; and that the Plaintiff most cora- 

[ 200 J monly went home iri a ^tate of intoxication after having 
l)een in company with the Defendant. It appears, that 
they passed together the greatest part of the day, pre- 
ceding the execution of the lease ; that the Plaintiff re- 
turned home intoxicated at night; but directed, that he 
should be called at ffVe the next morning ; that he did get 
up at an early hour ; and went to the Defendant's : where 
the lease, which had been previously prepared, was exe- 
cuted about seven in the morning. Different representa- 
tioOs are given as to his state at the time of the execution. 
Some witnesses say, he was so much affected by the for* 
mer night's debauch as' to be utterly incapable of busi- 
ness : others represented him as perfectly cool and col- 
lected ; and aware of what he was about. My impression 
is, that he did know what he was doing; and that what 
he did was merely an execution of what he had previ- 
ously promised and determined to do : through what in- 
ducements he had formed his resolution is a different 
consideration. There are several witnesses to repeated 
declarations of his intention to give the Defendant a lease 
of this farm ; but there is only one, (the Defendant's 
house-keeper,) who makes the PlaintijQF ascribe that in- 
tention to a compliance with the supposed wish of his 
father. She makes him say, that his father had charged 
him to be kind to the Defendant ; and that he would let 
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him have die Swan farm. But, whatever might Itav^ been 1812. 
the inducement in the mind of tli^s infant, ^r such he \^^w> 
was^) to promise in general terms a lease to the Defend-* Sat 
ant, the question remains, what sort of lease he was ever ^ 

intended to have. The Plaintiff's father is stated to have ^■^'*^ 
felt concern, that the Defendant should lose the farm he ^ 

had before occupied, and be obliged to remove from the 
neighbourhood. The inference is, that he intended only 
to give him the benefit of another lease ; such as any 
other tenant would have; and the answer insists, that 
this lease is at as high a rent as any other tenant would [ 201 ] 
give ; precluding the supposition, that it was ever intend- 
ed, and agreed, that * the Defendant should have a lease 
at a great undervalue. 

Now this farm is proved to be let at not much more 
than half its value. The rent reserved* is 51/. By the 
lowest estimate it is worth 86/. and some of the witnesses 
say, it is fairly worth 100/. The covenants are not so 
advantageous to the landlord as is usual in the part of 
the country where the farm lies : and no evidence what- 
ever of the adequacy of the rent is given by the Defend- 
ant. The Plaintiff theriefore in granting a lease on such *^ 
terms must either have acted in total ignorance of the 
value of his estate, or he must have been imposed upon 
with regard to it. This must to all substantial purposes 
be considered' as the lease of a mere infant. The seal 
certainly was put to it a few hours after he was of age : 
but the agreement was made, the terms were settled, the 
instructions given, the engrossment prepared, during his 
infancy. He had not for a single hour the opportunity 
of applying his adult judgment to the subject. 

Stripping this case of all other circumstances, can a 
lease, thus disadvantageous, and obtained in such a man- 
ner, be permitted to stand ; unless it has since, with full 
knowledge of all the circumstances, been deliberately 
confirmed ? With regard to that there is. evidence, that 
the Plaintiff subsequently declared himself satisfied with 
'what he had done ; that about five weeks afterwards he 
pointed out to the Attorney, who drew the lease, a trifling 
mistake in it; and said, that, if necessary, he was ready 
-co execute it over again: and further, that on the 11th 
of October^ which was'about three months afterwards,. he 
put the Defendant in possession of the farm. These are 
the confirmatory circumstances insfsted on : but it is not 
sit all shown, tnat at either period the Plaintiff was ap- [ 202 ] 
prised of the true value of his estate ; and consequently 
of the degree, in which the lease wiis injurious to him ; 
^nd at the latter period he was living at the house of the 
Defendant, and in the same habits, as at the time of 
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makiijg ttic lease, (l) Very soon after he quitted the 
^^^ Defendant*% house the]|iresent bill was filed . Under these 
Sat circumstances I think there is nothing amounting to con- 
V- firmation. Consequently the lease must be set aside ; 

Babwick. ^^^ ^Yic Defendant must pay the cosU of the suit. 

• 
• (1) 3 P. fTmt. 294» and Mr, C«r't note. 2 Seh. U Uf. 486. Owt 

V BoJOiXTd^ 2 Cox, 253. 1 Vet. Jun. 215. %Jho. C. C. 117. 
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jvvJ: fiOWARD V. BRAITHWAITE. 

Specific per-. BY indenture, dated the 9th of November^ 1803, Timothy 
formance of a Stonthouae Vigor and George Vanstttart^ lessees under the 
ce'^iill^Sand' ^^*" *"^ Collegiate Church of IVestmtnster^ granted an 
not decreed under-lease to the PlaiotifFs of an estate at Westbourn 
on the signa. Green in the County of Middlesex for the term of twenty- 
*""na^*h t ^^^ years, commencing the 29th of September^ 1804; if 
jmTlSrity. ^^ certain lives, or anj* other person, for whose life Vigor 

The question and Vansittart should hold the premises, should so long 
astohitautho- live, at the rent cff 800/. per annum. 
tl^ antwcr ^^ '** ^^^ beginning of 1 804 the Defendant entered into a ne- 
and by hit d^- gociation with the PlaintiiTs ; proposing to take from them 
position, Stat, an under-lease of a part of tne estate, consisting of one 
*n? hisdecla- hundred and thirty acres ; and at his instance, being de- 
^ntra^at^e STO"* ^^ procuring a greater tcrm^the Plaintiffs * applied 
time of execu- to Vigor and Vansittart; who consented to sell the whole 
tioh, to be de- of their interest to the Plaintiffs, for 12,300/., 3300/. to be 
termined by ^^^^ ^^ ^^ execution of the conveyances, the remainder 
an. issue: the f ^ . • ^ — ,, "^ • :• j* 

evidence of a totontmue on mortgage. The negociation proceeding 

witness im- between the Plaintiffs and the Defendant, on the 31st of 

peaching ihc October ^ 1804, a meeting took place at the house of the 

h^XstSL Plaintiff's Solicitor ; the Defendant being attended by his 

a witness to a Solicitor; when it was agreed, that the former should 

will, denying prepare, and send to the latter, the draft of an agree- 

theMnityof jnent : but, the Defendant afterwards objecting to con- 

&c. beln^ad- ^^^^^ ^*^^ ^^^ Plaintiffs, until it was ascertained, whether 

inissible; but they could agree with Vigor and Vansittart for the pur- 

tobe received chase of their interest; it was on the 29ih of November^ 

M^io^B'7^^ 1804, agreed, that the Defendant should be substituted 

lousy "*^"" ^^^ ^^^ Plaintiffs in the contract, which they had proposed 

r :|^ QQ^ 1 to enter into with Vigor and Vansittart ; and the 19th of 

. * •* December^ 1804, being fixed for the execution of that con* 

tract, a meeting took place by appointment on that day, 

previously, at the house of the Plaintiff's Solicitor; 

which was attended by the Plaintiff, Charks Edward 

Howard^ and by the Solicitor of the Defendant ; who was 



Ca8B8 in Ghai«cbbt. WB 

* 

■Qt present at that meeti]iff« An agreement was drawn 1812. 
up hy the Solicitors, entitled *^ rfbads of an agreement, C^vn^ 
^^ mMle this 19th day of December^ 1804, between John Howau 
*^ Braiihwaiie^ and Barnard Edward Howard and Edward ^ 
" Charks Howard;'' by which, reciting, that the Defend- BmAWMWAOT. 
ant was in treaty with Vt£^or and Vansittart for the pur- ^ 

chase of their interest^ the Defendant agreed, in consi- 
deration of the Plaintiffs surrendering up to him, after 
he should have completed his purchase A-om Vigor and 
Vansittart^ the whole of the premises with the exception 
of certain parts amounting to thirteen acres, to grant a 
lease of the excepted premises to the PlaintiiF Edward 
Charles Howard for seventy-eight years, commencing af- 
ter the said term of twenty-one years, at a pepper-corn 
rent ; renewing such lease from time to time for ninety- .■ [ 204 ] 
nine years, whenever a renewal should be made with the 
Dean and Chapter by the Defendant ; and in case the 
Defendant should make a purchase from the Dean and 
Chapter, he undertook to execute a conveyance to the 
Plaintiff Edward Charks Howard and his heirs. 

This agreement was signed by the Solicitor for the 
Defendant ; apd afterwards on the same day the Defend- 
ant signed an agreement with Vigor and Vansittart iot 
the purchase of their interest at 12,200/. to which the 
Defendant's Solicitor was a subscribing witness, The 
conveyance and assignment necessary to carry this agree- 
ment into effect were afterwards executed. ''^^iv 

The bill prayed, that the agreement of the I9th o£ De* ^^^JC^. 

cember^ 1804, signed by the agent of the Defendant, ^ 

might be specifically performed ; or, in case it should 
appear, that the agent was not properly authorized to 
aign that t:ontract on behalf of the Defendant, then that 
it may be declared, that the conveyance of the estate and 
interest of Vigor and Vansittart to the Defendant was 
obtained by fraud and misrepresentation; and that he 
may be declared a trustee for the Plaintiffs ; and be de- 
creed to assign to them the estate and interest so acquired 
by him. 

The Defendant by his answer admitted the execution 
of the agreement by his Solicitor, stated to be his legal 
agent merely : and that the arrangement of the terms of 
the agreement was confided to Ashton^ his surveyor 
alone ; but positively denied^ that the Solicitor was the 
authorized agent of the Defendant to execute such agree- 
ment ; and suted, that after the execution of the agree- 
ment with Vigor and Vansittart^ when the Defendant was 
first informed of the agreement executed by his Solici- 
tor, which was in many respects contrary to the instruc- [ 205 ] 
tions, given by the Defendant, he immediately declared, 
that he would not confirm it ; as being signed without his 

Vol. I. 18 
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1S12. knowledge or coasent, aad contBarjr ta die terms, pre- 
^YsJ scribed by him. ' ^ 

liowAn The Solicitor in his depositions stated himself to be ^ 
*• the mere legal agent of the Defendant ; that A^htan was 
BauMwim. ^i^iy yelicd upon by the Defendant to artange the terms 
of the agreement: that the deponent was never audio* 
rixed l^ the Defendant, or by any other person on his 
behalf, to sign, or execute on his part, the agreement of the 
Ifdi of December; or any paper*writing whatever : that 
the deponent did consent to sign such agreement at the 
express desire and persuasion of the PlaintiflF EduMmd 
Charke Howard and his Solicitor, upon their positive de^ 
daration and assurance, tluit Aehton had perused die 
agreement as it then stood ; and had approved of it on 
tWe part of the Defendant; with the truth of which as* 
aertion the witness was impressed : dmt previously, and 
at die time he so signed the agreement, he informed the 
Plaintiff £^wizr J Charles Howard and his Solicitor, that 
he, the deponent, had no directions or authori^ what- 
ever to sijfn die same on the part of the Defendant ; and 
: diat, having made such declaratioo, he did not conceive, 

'S diat his signature was binding upon his client ; and die 

move so as the Plaintiff Edward Charke Howard not only 
signed his own name to the other part of the agreement, 
but al^p signed the name of the other Plaintiff Betmard 
Charke HaruMrd^ without producing, or, as the witness 
believes, having any authority so to do : that prior to his 
signing the agreement the Plaintiff Edrvard Charke Hauh 
ard and his Solicitor expressed great anxiety diat the de* 
ponent should sign it ; by way, as they alleged, of setding 
the business one way or the other ; and, to induce him 
to sign, the Solicitor, in the presence of the Blliintiff Ed" 
I 206 ] ward Charke Howard^ stated to the deponent, that he need 
not have any objection, as the agreement had been pe* 
vosed by Aehton. 

Sir Samuel RomiUy^ and Mr. BeU, for the Fkmtiji, 
contended, that the Defendant's Solicitor by sigmng die 
agreement held out to the world, that he had authority; 
comparing it to the case<of witnesses to a will, by their 
signatare giving authority to believe, that the testator 
was sane, &c. ; and, though tbey may be admitted alter* 
wards to contradict that. Courts of Justice very reluct* 
andy receive such evidence ; and would not recommend 
a jury to find a verdict upon it ; that the Defendant's So* 
lioitor was to be considered as a general agent ; and the 
cases of agents with limited authority had no application: 
the decree therefore ought to be pronounced as upon a 
legal agreement by a person properly authorized widiin 
the Statute of Frauds. 
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Mr. RkAardfy Mr. Jtart^ Md Mr. WingfitU^ fir the IMS* 
Defendaitt. V^vV 

The 2.MV/ CHANGEi.LOft.^^This case mvoives several p^^^ ' 
Teiy consideraUe poinus one of. great importaace} ^ ••*«««^*«"* 
wUch for that reason I shall turn my a^tentioii the last» 
as, if upon the whole case, in allegation, proof and ad* 
asission, I can regard :Ais ns one transaction, in which 
the parties were endeavonring to acquire what I shaH 
oaM, inaccurately, die inheritanee, with the view, that 
one should have the property, and the other a lease ; if 
the terms are cleariy to be collected ; so that I can con* 
aider the whole, including two agreements, as one bar- 
gain, no written agreement between these parties was 
Becessary ; but ^hen I must collect from the record the - 
terms of both contracts. If die case is not to be viewed [ 20r ] 
is thi^ Kght, die next consideration is, whether the in« 
beritanoe baa not been obtained by the Defendant under 
auch circumstances, attending to the whole transaction, 
in dealing widi each oth^, and as this ao<iuisitioii of the 
kifaerttance actuallv took e&cc, that I can infer an obli* ^ 

gation by the Defendant upon good faith to hold the 4- 

benefit he has acquired, not for himself, but in trust for 
others; unless he will agree to some reasonable lease, 
which they will accept ; and I am not satisfied, that suff> 
ficientaudiortty has been laid before me for saying now, 
that there are not great difficulties in deciding those ques* 
tions affirmatively. 

Upon the third question, while diere is any hope of 
sarangemeat, it is only necessary to say, that it will not 
be decided without sending it to another tribunal. 

The Statute of Frauds, {a) says, that no man shall be Provitiona 
bound by an agreement concerning land, unless the agree* ^^!|1^^^^ 
mentis to be found in some writing, signed by himself ^^ Seexe-** 
^ the party to be charged therewith ;" or by some agenti cution of con. 
^ hereunto," that is, as I understand it, to the signing tnctsooncem- 
thereof, hiwfully authorized by such party, (l) There- '^^^}^ "^ 
£ore, laying out of consideration this cases of part*per» ^^^^ 
fbrmance, an agreement for the purchase of an estate is 
mot binding, uidess signed by die party, to be charged, 
or b^ some person lawfully authorized hy him thereunto : 
tiiat is, to the signing. 

The Statute has also, with reference to persons, who 
aye to attest wills, said, (b) that no devise of land shall 
be good, unless it is attested by three or four witnesses ; [ 208 ] 
smd the same clause states, that the signature of the party 

f aj SUt. 99 C%. 2. c. 3. t. 4. f AJ Section 5. 
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181S* himself is not necessaiy : but the will must be signed hy 

\^>r>J him, or by some other person in his presence^ and by 
aiowABs his direction. With respect to a class of cases, referred ^ 
"v* to on the part of the Plaintiff, I think, that judicial opi«- 

BBimwAiTB. jjj^jijg against giving credit to persons, who, having at- 
tested wills, are afterwards called to impeach the exe- 
cution, has been carried rather too far. Lord ManBjiM 
often said, he would hear those witnesses ; but would 
give no credit to them. Lord Ksnyon followed bios in 
that. I have differed from both those great Judges ; and 
have acted upon my opinion to this extent; that, k( the 
witnesses are to be heard, their credit is to be duly ex* 
« amined : but their testimony is to be received with all* 

the jealousy, necessarily for the safet^ of mankind' at- 
taching to a man, who upon hts oath asserts that to be 
false, which he has by his solemn act attested as true. {1) 
Every circumstance therefore is to be regarded with a 
strong inclination to believe, that what he did was light ; 
and that he swears under a mistake: but if it is estab- 
lished, that the testator was not sane, that the agent was 

,^ not authorized, the law has not empowered any Judge 

^ to reiuse to give effect to that. 

In this view the case is of extreme importance : but in 
a bill for the specific performance of an agreement you 
must charge the ag^reement to have been signed, if not 
by the party, by an agent, lawfully authorized ; and how 
can a decree be obtained without admission^ or proof^ 
that he was lawfully authorized ? The doctrine would be 
new, and is not stated here, that the mere production of 
an instrument, purporting to be signed by a man, not 
having- a general authority, but acting in hoc casu upon 
a special authority, is to be taken as proof of general au- 
thority ; though that is positively denied by the Defend- 

[ S09 ] ant's answer, and by the deposition of the person, repre- 
sented as having such authority. That is not doctrine, 
upon which a Court of Equity can proceed. 

If the question, whether the De^ndant's Solicitor was 
an agent, duly authorized according to the Statute to the 
signing of this agreement, was sent to Law, I have no 
doubt, a Judge would tell the jury, they must look at 
his evidence with the most anxious jealousy ; that the 
safety of mankind requires it ; and, giving him credit for 
the belief, that he thought himself correct in making thia 
deposition, he cannot, I conceive, now think it quite "ac^ 
curate ; and a Judge cannot possibly so describe it. 

If therefore it rested merely upon the evidence of this 
agent, his deposition must be examined, distinguishing 



to fix s 



The tettiinoiiy of « witnoss tending be regsrded. CUdb^me V. Pari^ 9 Wtffeh. 
fnuid upon bimseif ought not to Kep. 148.] 



Gasbs IK Ghakceey. SOd 



"h 



luv declarmtion^ that he bad no authority tb ^ign: the 1812. 
bct^ independent of that declaration, must be examined Lnro 
H with the jealousy, that I have stated much lower than the Howaait 
Judges I have mentioned ; and with due attention to all 5^^^^^^,^ 
the circumstances, Ae probabilities of what must have 
passed on that day, and the circumstances, belonging to^ 
the fact, the Defendant, who was to have been present. 
Was absent, all the prior circumstances, and the subse- 
<piest circumstance, that for ten days no representation 
waa made to the Plaintiflrs, that this agent had no autho- 
rity ; which was the more incumbent, if ABhtorCs concep- ^ 
tion of the imposition, practised upon Howard^ was in- 
fused into the mind of that agent and was not acted upon * 
lor ten days. 

Whether a roan is ^ general, or a special agent, and Distinction 
admitting the difference of the principle governini? the b<?*we^" * ^^' 

. °, L r ^1^ i5 J u • • t neral and spe- 

cfuestion, how much further one can bind the pnncipal ciai agent as 
^lan the other can, it is impossible, supposing a special to their 
agent can bind beyond his authority, to contend, that if powers to 
* he made at the time a declaration, that he had no autho- cipai!**^^"*^" 
tktf the principal can be bound. So in the case of a ge- Auctyjber 
neral agent, as an auctioneer, he may at the auction state, may linunifs 
what limitations are imposed on his general power of S^"^"** P^^^' 
agency : but that declaration must be of such a nature, onf/by^decla- 
that the law willaffect the person to be affected by it, as ration, equiva- 
he would be affected under the general authority. • Upon lent in legal 
this principle loose declarations at a sale by auction are ^fneraUutho- 
not permitted to be proved by parol evidence. rity.^ Upon 

I do not deny that the supposition, that the agent made that principle 
this declaration, renders the whole more improbable, J^*'de"o«<^ 
than otherwise it would be: yet I am not satisfied, that J?^,^ ^^^^^e^*" 
he made no such declaration; and, if iris established, safe not ad- 
that he had npt the authority, though he honestly believ- mitted. 
ed he had it, the ground for decreeing a specific perform* [ # 210 ] 
ance fitils. * 

When I state my opinion, that an issue is necessary, 
my impression is that under all the circumstances of such 
9r case as this, the credit both of the Defendant and the 
uritness will be much 'better appreciated by a jury, duly 
informed by a Judge as to the principles of law, than 
they can be by me upon any attention I can give to 
the proofs in the cause ; and I think more issues than 
one will be necessary ; as, if the jury should find that 
this person was not authorized to sign this agreement, I 
am not sure, that the Defendant, if the signature did not 
bind him may not be bound by his conduct: the circum- 
stances of his absence, unaccounted for, and no objection 
made by him for ten days, having regard to the nature of - 
the transaction, and the benefit acquired by him in the 
xoean time by negociation, which, if not connecting itself 
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with, em^aced both * basgaias, nay be usttfelljr pot to 
the jury ; whatever should be their verdict upon the first 
issue. , 

If therefore the parties do not come to some arrange* 
ment, which is very desirable, I shall endeavour to de- 
eidii the two first questions : if either of those sboold be 
in the Plaintiflf's favour, it will not be necessary to deter* 
mine the third ; which cannot be decided here widi so 
much propriety as before a Cpurt, who can look more 
accurately to the facts and the credit of the witnesses, 
than I can. (1) 

(1) PoMt. 57^. . 
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No appeal 
from The 
Lord Chancel' 
lor in Bank- 
ruptcy. 

Bankrupt, 
disputing the 
Commission, 
having failed 
in one action. 



THIS petition was presented by a Bankrupt ; praying 
that the Commission may be superseded. 

*The Bankrupt disputing the Commission upon all its 
grounds, the petitioning creditor's debt, the trading and 
the act of Bankruptcy, The Lord ChanceUor directed an 
action to be brougnt; and the Commission was establt»ii« 
ed by the verdict; and an application for a new trial wasi 
refused. 

^.., The Bankrupt, being still dissatisfied, in person pressed 

not restrained, The Lord Chancellor for a further investigation by direet- 
as upon vexa. i^g another trial, or in some other way ; and that the 
frombrrnglng examination may in the mean time be stayed ; insisting 
another; but that there was not sufficient proof of trading ; which was 
not directed represented to be by buying and selling books : the Bank- 
without a new ^upt being an Attorney and Solicitor ; that the afidavit 
rroumfrthe ^^ ^^ petitioning creditor on suing out die Commisaion 
costs of the Stated his debt as upon simple contract, though he altei^ 

Aiwignccsout wards proved upon a judgment; that the judgment hav* 

pf the estate. 

Trading, in the instance of an Attorney buying and selling books, whether sufficient 
to support a Commission ; depending^ upon whether the nature of the dealing, howerer 
•mall, IS such as to manifest an intention to deal generally. 

Omission of the affidavit of debt upon taking out a Commission of Bankruptcy to alate a 
judgment obtained for the debt, originally by specialty or simple contract, fonns no ob- 
jection to the Cojnmisuon. 

Commisnon of Bankruptcy supported upon a debt, for which a judgment was obtained 
pending the two months imprisonment for debt, constituting the act of Bankruptcy. Ob* 
tinction as to a bond taken s which would be void by relation to the commencem^Bt of 
the period. 

Ground for superseding a Commisaion of Bankruptcy, that a part of the Bankrupt^ 
property will satisfy all the debts; taking care to secure that object 'immediately and e& 
fectually. 



[ * 212 ] 



(2) R^a Bank, Caeeh 1» -Pm^ 90^* 
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«lg been abtraied after the commencement of 4:he impri* 1812-13. 
sonment for dobt, which constituted the sict of Bankruptcy, K^>r\J 
^ the debt was by relation subsequent to the act of Bank- Bstavt, 
raptcy ; that the creditor, by proceeding at Law had ^ -Er^r*?. 
made Ms election ; and could not sue out a Commission ; 
and that the Bankrupt was solvent ; and was willing and 
able by the sale of a particular estate to pay his debts* 

Jfr. Richards^ mid Mr. Montague^ for the Assignees^ re- 
presented the Bankrupt's conduct as vexatious and op- 
prcMiiK ; that there was no foundation for any of thTe ^ 

objections ; which were properly disposed of by the re- 
sult of the action ; that the Bankrupt's title to the estate 
alluded to was c^puted ; and that under these circum- 
stances he shoula be restrained from further resistance 
to the Commission ; which had been issued two years ; 
and that the examination should proceed. 

7%el,0n/ Chancellor. — Upon the different objections [ 213 ] # 
on which this petition sought to supersede the Commis- 
sion, 1 directed an action to be brought. First, with re- 
gard to the trading, it is obvious, that the 'question, "f 
whether the nature of the dealing, however small, is such 
as tojnanifest an intention to deal generally in the arti- « 
cle, ia a question of so much delicacy, that it is pecu- 
liarly fit for the consideration of a jury. Difficulties were 
raised also apon the petitioning creditor's debt ; and upon 
the act of Bankruptcy, lying two months in prison, as 
connected together ; and, the Bankrupt having failed in 
tbat siction, I adopted the constant, uniform, course, as 
I could not give costs against the Bankrupt, to allow 
^ose persons, who succeeded in sustaining the Com- 
flussion for the. benefit of all the creditors, to take their 
costs out of the esute. 

It 16 contended upon the objection to the petitioning 
creditor's debt, that a judgment, obtained after an act of 
Bankruptcy, is to be considered in quite a different view 
from a bond, so taken ; as to which it has been long set- 
^d, that a bond,«taken after an act of Bankruptcy for a 
pre-existing debt by simple contract, would not merge' 
that debt;(aj for this reason; that by the act of Bank- -»<ty 
ruptcy the bond is a nullity : the person, who gives it, 
is incapable of executing such an instrument; and the 
consequence is, that the debt by simple contract remains 
unaifected. It is urged, however, and with weight, that 
this is not so, where the creditor proceeds to a judgment, 
particularly a judgment in tnvitum. The bond is taken 
from a man, not known to be a Bankrupt: but a judg- 
ment is obtained from a man in prison, with the object [ Sll ] 

CaJ See 1 Cwlhf'# Bank. Law, 19. (Ed. 1804,) 
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of getting a better security, and founding an act of Bank* 
ruptcy upon that imprisonment. All tliesii questions 
were the proper subject for an action at Law ; which . 
were either disposed of, or, if not brought before the 
Court, that is not the fault of those, who sustain the 
Commission. 

The objection, taken to the affidavit of the petitioning 
creditor's debt, on suing out the Commission, is, that 
stating the consideration, as supporting the allegation of 
debt, the affidavit imports, that it is a debt by .simple 
contract. The Bankrupt contends, diat it is not so, but 
a debt by judgment ; and it is insisted, that the Act of 
Parliament, (aj directing, that the creditor shall make 
affidavit of ^^ the truth and reality" of his debt, requires, 
that he shall describe the specific nature of the debt, such 
as it is : it is further said, that, when this creditor proved 
his debt under the Commission, he referred to the judg- 
r roent ; and it is insisted, not only that he must state hia 

debt in his affidavit, as I have represented, but coming 
to prove under the Commission he must prove a debt of 

# ilihe same nature, as well as the same amount, as that 

contained in his affidavit. That is not the true construction 
of the Act of Parliament, and is inconsistent with the 
practice, which has prevailed many years. Proof, upon 
a judgment will not stand merely upon that, if there is 
not a debt due in *^ truth and reality ;" for which the 

\ consideration must be looked to. The creditor's omis- 

sion to mention the judgment would not prevent the Com* 
mission; as the Court is to be satisfied by the affidavit, 
that there is a true and real debt ; and it has never been 
required, that the affidavit should state the debt with the 
precision of a special pleader, bringing an action upon 
[ 215 ] it; having regard to all the securities at the moment. 
That was never considered necessary ; and there is hard^ 
an instance, in which it has been done. This objectioii 
therefore fails. 

The next objection taken is upon the late Act of Par* 
liament, (a) declaring, that it shall not be lawful for any 
creditor, who has, or shall have, brought any action, 

^j^ or instituted any suit, against any Bankrupt, in respect of 
^* any demand, which arose prior to the Bankruptcy, or 
which might have been proved as a debt imder the Com- 
mission, to prove a debt under such Commission for any 
purpose whatever, or to have a claim entered, without 
relinquishing such action or suit; and that the proving or 
so claiming a debt shall be deemed an election to take 
the benefit of such Commission : but that cannot apply 



faj Stat. 5 Oeo. 2. c. 30. t. 23. 

fa J p. 215. Slat, 49 Ge0. 3. c. I2h t. 14. 
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€o the petitioning creditor; irho was always held to liaire 1812-1 3« 
made his ehction* (b) Neither of these objections there* Uv>J 
fore can be maintained. Bhtart, 

I have been pressed by the petitioner to puf this in £x parte, 
some course for further investigation by way* of appeal. 
I have no way of doing that : the Legislature havinjf 
thought it right to make this jurisdiction final ; and I can- 
not say, that it is my diity, if I could, to put in a course 
of furtiier investigation a case, upon which I have so 
strong an opinion as I have upon these objections. l*he 
questions upon the trading, tne act of Bankruptcy, and 
the petitioning creditor's debt, are concluded by the event 
of tne trial that has taken place ; unless upon this con*- 
siderarion, the Cx>urt will not permit a Bankrupt to try 
repeatedly and vexatiously the question of Bankruptcy : 
but, if he has failed in a single action, the Court will [ S16 ] 
not prevent his bringing another : neither will the Court 
direct another action ; but will take no part. If the pe* ^ 

thioner chooses to try the Bankruptcy again in an action, 
an application must be made, when it is fit to make it, to 
prevent his trying that question vexatiously : but a singte \ 

trial does not constitute that vexation that will authorise 
the Court to interfere by injunction. All that I can do, 
at present, is to dismiss this petition. 



• Mr. Richards^ for the AsaigneeSy applied for the costs 
out of the estate. 

The Lord Chancellor. — ^They must have the costs. 
"Whoever are concerned in effectually supporting a Com- 
snission of Bankruptcy are always considered as persons 
struggling, not for their own interest, but for the general 
^benefit of the creditors ; and the constant course is to pay 
the expense out of the fund belonging to them all. 



The Bankrupt, having brought another action, renewed 
his application, that the proceedings may be stayed, and 
his offer of the estate as a security for the payment of his 
debts. 

The Lord Chancellor. — ^There is no doubt, that an 
offer by the produce of the sale of an estate to secure the 
amount of all the debts, proved under a Commission of 

CbJ Ex parte Wilton, 1 Jtk. 152. Ex parte Ward, ib. 153. Ex parte 
J.ei»e»,ib. 153. Ex parte Crinsoz, 1 Bro, C. C. 270. 

Vol. I. 19 
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1812-13. Bankruptcy, has finequAitly i^eceived mvfth attention from 
the Court : the xibjact of we Commission belMK to satisfy 
the creditors, * if it appears, that they can be satisfied by 
other ifteans, the Court would not permit a proceeding to 
go on, attended with an eipense, which under such cir- 
cumstances would be entirely thrown away : but I recol- 
lect no instance, that upon a mere ofier to secure a debt, 
without other circumstances, the Court has stayed pro- 
ceedings ; unless perfectiy satisfied, that the ofier would 
be made good. 

Considering this case independent of that ofier, I agree 
tiiat it is unnecessary to cite nrecedents to show, tiiat 
proceedings will be stayed, wWre the validity of the 
Commission is about to be tried ; find this case is an in- 
stance of tiiat. I did so in another late case (a) upon this 
ground ; tiiat the Commissioners had adjudged uie party 
a Bankrupt without sufficient authori^r : but upon the alle- 
gation, that sufficient proof would oe furnished, I nut 
them to an. issue ; staying the proceedings then before 
me without sufficient proof to support ti^em. Upon a 
fo-inciple not unlike that 1 staved ttie proceedings in this 
case : the Bankrupt insisting, first, that there was no peti- 
tioning creditor's debt ; secondly, that there was no trad- 
ing ; mirdly, that there was no such act of Bankruptcy 
as, connected witii the petitioning creditor's debt, if there 
was one, would support the Commission. 

The question as to tiie trading, depending upon die 
fact, with what intent he bought and sold books and 
prints, was in its nature fit for the consideration of a 
jury* Upon the act of Bankruptcy it was contended, that 

faj In Ex parte ColUnt^ (1) heard in IJncolnU Ittn Hatt^ 14th Jamiayg 
1812, the petition by a Banknipt, prayed,- that the Commission sliould be 
superseded upon objections to the act of Bankruptcy, and the trading, 
one of the questtons raised beinflr, whether a Scavenger, a person ] ' ' 
£o a Parish a considerable sum of money for the liberty of canying 
the mud, &c. collected within the Parish, and the dust from the ho 
was a trader within the Bankrupt Laws f There was also an alleged < 
ing^ in )>igs and bricks. An issue was accor^ngly directed, the proceed- 
ings being stayedin the mean time. 

Sir Sanmel RomiHy^ Mr Hprt^ and Mr* Montague^ for tke Petitioner,'^ 
Sir Arthur Piggottf Mr, Leacky aaidMr, CuUen^ for the Petitioning CredUor, 

The Lord Chakcellor postponed the examination ; observing, that it 
did not appear on the proceedings, that the Commisuoners could have 
had before them, what was the nature of the dealing: it waa sworn to 
be by buying and selling aabes and breeze : but quo modo did not appear 
upon the depositions. There is great difficulty in holding a Scavenger^ 
contracting with a Parish in this way, to be a trader within the Act of 
Parliament; though he certunly may be a trader in the articles of pigs 
andbncks. 

An bsue was directed as to the trading and the act of Bankruptcy: 
his Lordship adding, that he was rather £sposed to direct an issue than 
an action, where it appeared, that the case insisted on was not laid before 
the Commissioners. 

(1) 1 Hose'iBanh, Cwee^ 373. 



Whether a 
Scaven^fer, 
contracting 
with a Parish 
for valuable 
consideration 
for liberty to 
take the mud, 
dust, &C. is a 
trader within 
the Bankrupt 
Laws, Qurry. 




C/iikSBS IN CHAseBsr. 



«18 



Bbtavt, 

Ex parte. 

r 



the fact of lying-in prison for deft tw4> months was not 181d*13, 
under the |ircuai8tance8 an act of Bankroptcy ; and fur* 
ther, that, if it was an act of Bankruptcy by relation to 
the commencement of the imprisonment, the creditor, 
having altered the nature of h]^ debt, originally by simple 
contract, or specialty, taking a judgment between ths^ 
time of the first imprisonment and the Commission issued, 
was not at the latter period such a creditor as at the for- 
mer ; and therefore could not support the Commission ; 
which, by relation, stands upon an act of Bankruptcy pre- 
vious in date to the judgment. 

That was a question of Law ; and, attending particu- 
larly to the trading, I directed an action; staying the 
proceedings. The petitioner having had an opportunity [ 219 ] 
of trying the validity of the Commission in an action, I 
cannot^ consistently with the safety of mankind, listen to 
a suggestion, that as much skill'and diligence were not ^ 

applied in the trial of that action, as ought to have been 
applied. That would be attended with too much danger 
to the ^neral interest of the public. 'Upon the trial of 
that action the opinion of the jury, under the direction of 
the Judge, was, that there were a good petitioning credi- 
tor's debt, trading, and 9^t of Bankruptcy; all the essen- 
tials to making a man liable to the Bankrupt Laws : as he 
may be certainly whether solvent or insolvent. 

One of the questions is a question of Law s as to the 
eflPect of the change of the security pending the course of 
the imprisonment. Suppose a debt by simple contract' 
converted into a judgment : when that is compared to a 
bond taken, which goes for nothing, if there was an ante- 
cedent act of Bankruptcv, this distinction occurs ; that 
the one is by contract : uie other by a judgment in tnvt' 
turn. Whatever could be made, of that, there was an op- 
unit^ of submitting it to a Court of Law ; and on a 
I for a new trial the Court was satisfied with the 
lict ; and refused to disturb it. Upon the application 
to me, that followed, my opinion was, and continues, that 
according to the course in Bankruptcy, if a Commission, 
has been sustained in an action, directed for the purpose 
of trying its validity, it must without other grounds be 
considered valid: at the same time intimating, that, 
though I would not restrain the Bankrupt from again try- 
ing it, as acting in that vexatious and litigious course, 
irhich in Thompson's Case (a) called for such interposi- 
tion, I would not direct the action to be again tried with- 
out a new ground. The consequence would be repeated 
a:pplications ; of which, if attended to, after it had once [ 220 ] 
been put in a fair course of trial, there would be no end: 




faj See Chamben v. Thomp9mh 4 Br9, C C. 434. 
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1812-13:. but I fouild no instance of restraining a Bankrupt from 
W/vx/ again trying the validity of the Commission oa the ground 

BBTABTTy. that it had been once tried. 

£x parte. Whether I should stay the proceedings, because the 
Bankrupt might bring another action, or would direct 
another action, and stay the proceedings, are very dif- 
ferent questions. In such cases, proceedings are never 
stayed, except upon extremely special grounds, diflferent 
from those on which the first action was directed ; and 
which could not be taken into consideration upon the 
trial of that action. I know no instance, except the case 
of Parker (a) the brickmak-er ; in which there was a spe- 
cial verdict. It. does not appear to me, tha^ I have be- 
fore me any ground for staying all the proceedings under 
this Commission, merely because the Bankrupt has brought 
.a second action. 

As to the offer, made by the Bankrupt of a particular 
estate for sate, I will not dispose of that without reading 
the proceedings ; with a view to ascertain the value of 
that offer ; which I cannot at present estimate. 



r^h TAtf Lord Chancellor said, that upon reading die 

' proceedings nothing appeared to show, that this estate 
can be brought to sale so as that this can be considered 
an offer of property immediately available to the credi- 
tors ; and directed, that the examination of the Bankrupt 
should proceed to the extent of ascertaining his tide to 

[ 221 ] that property ; confining it to that ; atid the petition should 
stand over for the result of the trial ; observing, that he 
made that order on the supposition, that, if the Commis- 
sion should be sustained, and by the time the action was 
over it should appear, that a part of the estate would pay 
Sill the debts, he should act upon a principle frequently 
recognised by superseding the Commission ; taking care 
that all the creditors are paid. 



Ca) Ex parte ffarriwny and Parker v. ffella, 1 Bro, C. C. 173. I 
nep.o2, I Cooke's Bank.Law^ At7. Ed. 6, hy Mr, Gregg. 
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BERKS V. WIGAN. Feb. 10. 

THE answer in this cause disputed an act of Bank- .9j^*^*® 
ruptcy.. The Defendant's Solicitor, conceiving, that the; j^^^^^^JJT^^ 
late Act of Parliament, ("a j did not require a notice in rejoin <fefwo«; 
writing of an intention to dispute the act of Bankruptcy, for the pur- 
where the Commission had, as in this instance, issued P°'5^^^.^? 
before that Statute, omitted to give such notice. The "g„||^„^^J'J^^ 
Defendant moved, that he might be at liberty to withdraw pute an act of 
his rejoinder, and rejoin forthwith ^/p novo; wishing to B*"ltruptcy, 
be placed in a situation to dispute the act of Bank- ^J**^**** ^^^*- 
TUptcy* 121: by anal 

ilfr. ffart^ and Mr. Parker^ for the Motion^ submitted, logy to the 
that this was a mere slip in practice ; that on similar ap- P«^t|ce at 
plications to the Courts of Kind's Bench and Exchequer j Y^^^to^he^^ 
orders had been made, as of course, allowing pleas to be withdrawn; 
withdrawn for the purpose of the Defendant's being let requiring, ac- 
in * to dispute the act of Bankruptcv ; referring to WiUcoci ""^{^jjj.^ \° ^^ 
V. Smith, (a) and Radmore v. Gould, (b) the^^di^. 

Sir Samuel Romilly resisted the Motion^ on the ground^ the affidavit f ' 
that the Bfinkruptcy had repeatedly been tried, both at****«**\^.^«- 
Law, and in attempts to supersede the Commission : but mation andbcl 
every attempt to impeach this Commission had failed; Hef, that it is * 
and therefore some special circumstances ought to be essential to 
stated to induce the Court to grant this indulgence. J^^ justice oC 

7%e Lord Chancellor. — ^It is the practice of the Court C * ^^^ 3 
of Ktnff^s Bench, if the justice of the case requires it, to 
withdraw the plea, and file a new one, giving notice ; and 
the Court of Exchepier followed that ; requiring this ad- 
ditional allegation in the affidavit ; that the deponent is 
informed, and believes, that it is essential to the justice 
eCthe case, that the Defendant shall be at liberty so to 
• object. 



The order was pronounced accordingly with that alle- 
gation. (1) 

CaJ SUt. 49 Geo. 3. c. 121. 

faj p. 222. 2 Camp, Rep. p. 184. See also Clarkwn v. Dadtlt, in the 
sote. 

fbj Wighho. Exch. Rep. p. 80. 

(1) Bnckvfood v. Mitter, 2 Rote. Bank. Cat. 216. Coop. Rep. 270. 1 Me- 
rivals^ 4. 
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Feb, u. MONDEY V. Monde Y. 

Inquiry di- THE PlamtifF, as mortgagee, filed her bill against the 
S^^^n^"**** infant heir of the mortgagor, and other persons, claim- 
g4e^oon. *^^S ^ ^ ^•^ mortgagees. The bill prayed, that the 
sent to A sale. Plaintiff may redeem the' mortgagees, if prior; and disit 
whether it will the heir may then redeem the whdle ; or that the Defend- 
ncfit of thc'in- *°^ mortgagees, if subsequent, mvLy redeem the Plain- 
fiintheirofthe^ff; or that all the Defendants maybe foreclosed: or 
mortgagor.(3) that the mortgaged property may be sold, all proper 
parties concurring, and the money to arise by the sale be 
applied in payment of the money due to the rlaintiff and 
the mortgagees Defendants in respect of their securities 
according to the priorities of such securities ; and diat 
the surpkis, if any, produced by the sale, may be se- 
cured for the benefit of the Defendant, the infant heir of 
the mortgagor. 

M". Hart J and Mr. Dawdesivell^for the Plaintiff^ prayed 
a sale ; observing, that though they could not produce an 
instance, this might perhaps be done ; as the Court had 
in many respects extended its jurisdiction for the benefit 
of infants. 

Mn Uttersofiyfor the Infant Heir. Mr. ColUnson^for 
the other Mortgagees. 

The Lord Chancellor.— It would be too much to let 
an infant be foreclosed; when, if the mortgagee will 
consent to a sale, a surplus may be got, of perhaps 4OO0L 
considered as real estate, for the benefit of the infant. If 
[ 224 i there was no precedent, I would make one : but I am 
sure this has been done. (1) 



The decree directed a reference to the Master, to take 
an account of the moneys due to the several encum- 
brancers ; and to ascertain and report their several pri- 
orities; with the usual directions for the subsequent en- 
cumbrancers to redeem the prior in the usual course; 
and, in case the mortgagees shall consent to a sale, that 
the. Master' shall inquire, and report, whether it will be 
for the benefit of the infant, that the estate should be 
sold ; and further directions and costs were reserved. (2) 

(1) Goodier v. MhUm, 18 Tet. 83. 

(2) Booth Y. Bich, I Vem. 295, and caaes cited in Mr, Rmthbft note. 

{(3) MiU9 T. Jhmd9t 3 Johm. Cha. Rep. 367. See page 465.{ 
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BALMANNO v. LUMLEY. Feb. lO. 

THE bill prayed the specific performance of a contract ^?f/®r2?® 
for the purchase of an estate by the Plaintiff from the 2,iwer?^'^ 
Defendants; offering to pay the remainder of the pur- bein; no other 
chase-money, on having a good title made, 'and the pre- questioi^ and 
mises conveyed to him ; or, if a good tide cannot be ^^^SSSne 
made of the whole, a reference to settle a compensa- iq ^o all sueh 
tion. acts ibr the 

Mr. Hart^ for the Vendor y moved before answer for%i purpose of 
reference of the tide. ' ^"Tthelourt 

Mr. Cooie, for the Purchaser ^ objected, that this is thinks right, 
never done before answer; and such practice would beuifthean- 
inconvenient ; the answer stating die grounds of objec- •'^^T" *"• 
tion to the ude. brought^ 

Mr. Harty in Reply ^ said, that the bill was a. mere aver- hearing. 
ment of the contract ; putting no special fact in * issue ; Direction, if 
therefore there was no use in waidng for the answer* ih^n b^** 

against the 

77ir Lord Qhamcelloh. — One difficulty, stated by Mr. *it^«» *?' com- 
Cooke is, how the Court is to proceed afterwards : but on ^uJ^^^^to inl 
such a motion the Court considers the parties as under- demnity^ 
taking to do all such acts for the purpose of executing r * 225 1 
what the Court diinks right, ^s if the answer was in, and 
the cause brought to bearing. With that undertaking, if 
they cannot state any objection to the performance, and 
the reference is merely to look into die tide, I do not 
a]^rehend the answer to be necessary before that re- 
ference. 

Let the order go, therefore, with that undertaking. 



Mr. Cooke desired to add to the order a direction, in 
case the report should be against the dtle, for compen- 
sation and indemnity ; suggesting, that as to part of the 
estate indemnity might be more convenienf than compen- 
sadon. 

Mr. Hart agreed to the inquiry as to compensation ; 
but objected as to an indemnity ; which might prove in- 
convenient to families, insisting, that the purchaser must 
either take the tide, with an allowance for a defect, or re- 
ject it. 

The Lord Cbavczl,lok said, he did not apprehend, the 
Court would compel the purchaser to take an indemnit}^, 
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or the vendor to give it ; and accordingly confined the 
order to compensation, (l) 

(1) The order is, th&t upon the Plaintiff and the Defendants b^ their 
Counsel undertaking to perform such order as the Court shall think fit 
to make on the report of the Master, and to do all such acts as the Court 
may hereafter direct, it be referred to the Master to see, whether the 
Defendants can make a good title ; and in case the Master shall be of 
opinion, that the Defendants can make a good title, then that he do in« 
quire, at what time the abstract was first delivered to the Pladntiff, and 
when they could make such title, and any special circumstances relating 
thereto ; and in case a good title cannot be made to the whole estate, 
that the Master inquire, whether the Plaintiff is entitled to any, and 
what compensation out of the purchase-money for such part of the 
said estate, to which the Defendants cannot make a good title. Reg. Book, 
A. 1812, fo, 345. 

In Bonner v. Jbhruton, 1 JMin*. 372. The Lord ChanceUor^ according to 
Mr, Beame8*» note of that case, expressed his intention in Balmanm v. 
LtinUey, to make the order upon an admission that there was no other 
question than that of title ; and observed that the passage in the report, 
*' if they cannot state any objection to the performance, and the reference 
** is merely to look into the title," imports as much. See Blyth v. Etm' 
hSrst, AfUe 1, and the references; and as to compensation and indemnity^ 
MilUgan V. Cooke, 16 Vee. 1. and Todd v. Gee, 17 Ve». 273. 

The reference to Baimanno v, Liimley, in the note, 1 Mad. 533^ must 
proceed from some error : that case involving no such point, as is there 
represented, upon the necessity of a consent tu the motion to refer the 
title. 
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THE MAYOR AND COMMONALTY OF COL- 
CHESTER V. LOWTEN. (1) 



THE object of this bill was, that indentures of lease 
and release, dated the 26th and 27th of ^u/y, 1791^ be- 
ing a mortgage for 2000/. and interest, a bond, of the 
same date, as a collateral security, and another indenture, 
dated the 28th of January^ 1804, alleged to have been 
executed under the Corporate Seal of Colchester^ might 

their lands, held in fee, subject as to Ecclesiastical Corporations to the restraining Sta- 
tutes; and no instance of a trust attuched upon the ground of misapplication, as not to 
corporate purposes, except the cuse of Corporations, holding to charitable uses. 

Whether such a jurisdiction prevails in other cases upon an application to purposes 
clearly not corporate. Query, A bill On that ground impeaching securities as obtained 
under an abuse of trust by the select body of the Corporation of Coichetter, it&ng the Com- 
mon Seal for raising money to defray the expense of actions against the Mayor and Town 
Clerk relative to elections of the Kecorder and a Representative of the Borough in Par- 
liament, dismissed upon various subsequent transactions, especially an award, binding 
the Corporation at large tlirougl) the select body, acting with authority, and upon a fair 
question, whether the purpose was corporate, or not. (2) Costs upon a groundless innpu- 
tation of fraud. 

(1) Mtontey-Genei^al v. Corporation oj Carmartheity Coop. Rep,ZO, 

{(2) Attorney-General V. Uoca Insurance Com/wmy, 2 Johns. Cha. Rep. 384. Dartmouth 
College V. fVoodtoartly 4 Whcaton. 676.} 
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be declared void, and delivered up to be cancelled or de* 1813. 
clared to stud only as a security for such sums as were Uvx^ 
bond fiHe advanced b^ the Defendant for the use of the The Matob 
Plaintiffs ; and an injunction. • commox 

The bill impeached the securities of the 26th and 27th ®'™^^^'" 
of yuly^ 1791, as unjustly obtained ; and without any CoLCHEsnm 
good or legal consideration ; alleging that by the custom «• 
or usage of the Borough none of the lands, &c. viestcd in ^^^^»»« 
the Mayor and Commonalty, can be sold or mortgaged 
without the consent of the Mayor and Commonal^ in 
Common Hall assembled, or the major part of them ; a 
custom invariably adhered to since the Charter of Incor- [ 227 ] 
poration in 1763, except in the instance of these securi- 
ties ; to which, contrary to such custom, the Common 
Seal was affixed by the contrivance of Francis SmtfthieSy 
then Town Clerk of the Borough, whose agent the De- 
fendant was, in a clandestine manner, without the as- 
sent of the Mayor and Commonalty in Common Hall as- 
sembled. ' 

The bill further alleged, that of the sum of 2000/. 
stated in the indenture of 27th of yuit/^ 1791, to be ad- 
vanced and paid by the Defendant to the Chamberlain for 
the use of the Corporation, no part was advanced ; but 
the real consideration was a bill of costs to that amount 
in defending, as agent of Smythies^ a quo warranto infor- 
matioif, filed against him in 1788, for exercising the of- 
fice of Recorder of the Borough, and other suits and 
prosecutions, originating in election and party purposes, 
and not connected with the rights and interests of the 
Corporation. 

To this bill the Defendant put in a plea and answer ; 
pleading the indentures and bond of the 26th and 27th 
> yultfy 1791 : a reference and award in 1801 between the 
Plaintiffs and Defendant concerning the principal and in-, 
tcrest, secured by those securities, that the Plaintiffs 
should pay the Defendant 2266/. \Ss. and a deed, dated 
the 28th of JantLary^ 1804, confirming the mortgage of 
1791 : an^ by way of answer stating, that all the circum- 
stances, under which the mortgage was obtained, and the 
true consideration thereof were laid before the arbi- 
trators. 

The plea was disallowed by The Lord Chancellor^ as 
covering too much in covering the last instrument. 

The Defendant then put in his answer ; from which it 
appeared that he had lately filed a bill against the Plain- 
tiffs for a foreclosure. He denied the custom, as stated [ 228 ] 
by the Plaintiffs ; alleging, that the select body of the Cor- 
poration, consisting of thje Mayor, Aldermen, Assistants 
and Common Council, which Common Council, consist- 
ing of eighteen, were elected by and out of the Common- 
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1813, alty at large, who were upwards of one Aousand three 
W/vx/ hundred, have full power to sell or mortgage the Cor« 

The Matos poration lands, without the consent of the Cbmmonaky «t 
and large in Common Hall assembled. He denied, that the 

CojfMosTAiTT ComjQQjj Seal was affixed to his mortgage, contrary to the 

CoLCHESTBE usagc, by the contrivance of Smythies^ in a clandestine or 
V* improper manner ;' admitting, that it was affixed without 

the consent of the Mayor and Commonalty in Comnvon 
Hall assembled, or the major part of them ; wliich he in* 
.sisted was not necessary. He admitted that the 2000/. was 

II not advanced to the Chamberlain for the use of the Cor- 

poration; but arose in the following manner :-^In 1787, 
upon an election for the office of Recorder, Smythies was 
returned as duly elected. In consequence of the warmth, 
occasioned by this contest, many action^ were brought 
against Edward CajbBtack^ the Mayor, for refusing votes^ 
tendered for Mr. Grimwood^ the unsuccessful candidate ; 
who applied to the Court of King*s Bench for leave to file 
an information in the nature of a quo warranto against 
Smythies ; which was terminated by a compromise ; Mr. 
Grimwood being sworn into the office of Recorder, and 
Smythies being appointed Town clerk. In 1788 upon the 
election of a representative of the Borough in Parlia* 
ment, ilfr. Tiemey and Mr. yaci^on being the candidates, 
Bezaliel Angier^ the Mayor, made a special return, that 
the numbers on the poll were equal ; and Mr. "Hemey 
commenced an action against him for a false return. 
[ 229 ] On the 20th of ^uly^ 1789, at a meeting of the select 
body of the Corporation, consisting of the Mayor, Ai* 
dermen. Assistants, and Common Council, an order was 
made ; reciting, that such actions had been commenced^ 
and the opinion of the assembly, that Capstack and An* 
gier had executed the office of Mayor faithfully and ho* 
nestly ; and therefore resolving, that they should be pro* 
tected, defended, and indemnified, by the Corporation, by 
and out of the revenues thereof, against such suits ; and, 
for better carrying that order into effect, that the Mayor 
for the time being together with any two of the Alder* 
men, any two of the assistants, and any two of the Com« 
mon Council, be a committee fpr the purpose of borrow* 
ing a sum, not exceeding 2000/. for answering the above 
end ; such committee being authorized to raise the 2000iL 
by mortgage of the estates of the Corporation ; and to 
affix the Common Seat to all deeds, necessary for effect* 
ing such purpose. On the 18ch of Drc^m^^r, 1789, at 
another meeting of the select body it was ordered, that 
they should make such return to the mandamus requir- 
ing them to swear Mr. Grimwood into the office of Re- 
corder, as Counsel should advise ; in order that the elec- 
4on might be tried ; that it should be tried at the expense 
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of Ae CorporatiQii ; that the Mayor should be indem- 181d» 
nified by the Corporation ; that the Defendant should be \,yy\J 
etnployed to conduct this business ; and that the costs of The Matob 
defending the auo lUforranto cause against SmytMes should ^ ^^ 
be borne by the Corporation. Comko^ai-tt 

The answer further stated, that in prosecuting and de- Colcbsstkb 
fending these causes, Si56/. 6s. ltd. became due to the v. 

Defendant } of which sum 1400/. was money out of pocket ; I^^^»»- 
aad his bill of costs on that account was the consideration 
for his mortgage ; which he insisted came within the spi* 
lit of the preceding orders. 

The interest was regularly remitted to the Defendant [ 230 ] 
by Smyihies during his life ; but since his death in 1798, 
no interest having been paid, the Defendant applied for 
his money, and the Plaintiflb disputing the bills, a long, 
correspondence ensued ; which terminated in an agree- 
ment for a reference of the Defendant's claims, dated the 
SSd of Aprils 1801, signed and sealed by the Defendant; 
amd sealed on the part of the Plaintiffs with the Common 
Seal ; which was affixed by the direction of the select 
body. 

The Defendant insisted, that all the objections to his 
security, as suted in the bill, were laid before the arbi- 
trators in a case drawn up by the Town Clerk on behalf of 
the Corporation ; and by the award, dated the 24th of 
December^ 1801, the sum of 22667* ISs* was found to be 
due from the' Plaintiffs to the Defendant. That sum not 
being paid, the Defendant in TYinity Term, 1803, filed a 
bill for redemption against a prior mortgagee and fore- 
closure against the Corporation ; but consented to stay 
proceedings in that suit for two years on receiving the 
interest then due, and an agreement, that such delay 
should not prejudice the suit, and that the future interest 
ahould be increased from 4/. 10». to five per cent. 

In pursuance of that agreement by an indenture, dated 
the 28th of yamtary^ 1804, indorsed on the original mort*^ 
gage, the Mayor and Commonalty in consideration of the 
sum of 2266/. ISs. which they acknowledged* to be due 
from them to the Defendant, granted and confirmed to 
him all the premises, comprised in his original mortgage, 
to secure the principal sum of 2266/. ISs. and interest at 
five per cent. : covenanting to pay the interest half-yearly, 
and tile principal xn January^ 1806. The interest not 
bring paid, th^ Defendant commenced an action upon his 
bond, and obtained a verdict. 

The answer insisted, that the debt so owing to tiie De- [ 231 ] 
fcndant for his bill of costs, was a legal and sufficient 
consideration for the bond and mortgage ; that such bond 
and mortgage were valid and binding on the Corporation, 
notwithstanding the objection as to the mode of affixing 
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». * 1813. the CoKpQtAtc Seal i, that, if the original securities were 

Kyv<J "* questionable, they had been since repeatedly confirmed 

The iwator by the award, the deed of 1804, the subsequent paynaent 

and of interest, and the orders and admissions of the select 

C0HXOVA1.TT jj^y , ^lY ^hicfi acts took place with the concurrence of 

CoMHBSTBB the Recorder^ the proper Law<^cer of the Corporation ; 

V* and were Corporate Acts, binding the Corporatipn. 

Lowxu. On the 12th of March, 1811, The Lord O^mceUor dx* 

rected four issues, to be tried in th^ Court ofjExcA^jru^; 

Whether the Common Seal of the Mtyor and Commoii« 

Jt ^^^y ^^^ ^^y ^"^ lawfully afiiJ:ed tO the indenture, dated 

the 26th and 2rth Ju/y, 1791, the bond, dated the 27th 

of yii/y, 1791, the agreement, dated the 22d oi April, 

1801, and the indenture, dated the 28th oi January, 1804, 

or to any or either of those instruments. 

Upon the trial of those issues the jury found, that the 
Common Seal of the Mayor and Commonalty was duly 
and lawfully affixed to the said several indentures, bond, 
and agreement. 

The cause was heard for further directions. 
Sir Samuel RomtUy, Mr. Hart, and Mr: Roupdl, for tht 
Plaintiffs, — All Corporations are trustees for the indi- 
viduals of which they are composed ; and in that cha- 
[ 232 ] racter are bound to consult the iifterest of their members. 
If those who act on behalf of the Corporation cannot 
apply the funds of the body to their own individual ad- 
vantage, neither can they appropriate those funds to 
gratify their passions, or to serve the purposes of their 
own particular party. In the view of a Court of Equity 
such objects must receive equal censure. It is not very 
probable, that cases in point can be produced : Corpo- 
rations generally contriving to veil their abuses from the 
observation of justice. Yet, if authority is required, the 
case of The King v. Watson (a) furnishes a clear opinion 
of Ashhurst, Justice, in favour of this jurisdiction : a 
Judge, perfectly conversant with the doctrines of this 
Court; having sat only five years before as one* of the 
Lords Compdissioners of the Great Seal. This cannot 
be represented as a bill filed by a Corporation to defeat 
their own acts. The transactions complained of are«acts, 
not of the Corporation, but of the select body ; affixing 
the Common Seal to instruments, which, though good at 
Law, may be the proper subject of relief in Equity ; as 
relief would be given against a party claiming, with no- 
tice, under a fraudulent execution of a legal power of at- 
torney to execute a deed* 

The Defendant knew, that the mortgage was granted 
for purposes in which the Corporation had no interest; 

faj 2 Ttm Rep. 199. See page 204. 
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mud, tbat the mcntgage, if in die striict legal aenie valid, ^1813. '« 
* amounted to a breach of trU9^ He admits, that die con- * Vi^v>^ 
sideratlon was, not money advanced, but a debt. Here fhe Matos 
the qiiestion arises, whether that was a debt,iiivhich the *^ 
Corporation ought to have paid. The charges respecting **rf**" 
the contest for the Recordership, and the actions result* Comsbbstkb 
ing frop^i the Mayor's Return at the election, constitute «• 

a very large part of this debt- . The contest for the Re- I^^'™'- 
cordershipTwas one f>urely individual ; affecting the two L * 233 J 
candidates only, and with which the Corporation had re- 
ally no concern. It*would have been widely different, .f» 
had a person, not elected by the majority, been forced 
upon the corporate body. Resis'ting such an attempt they « 
'would have been asserting their own fights: but this is 
the act of a minority, having accidentally the seal in their 
power, and availing themselves of it to oppose what was 
m trudi the election of the majority. The act of the se- 
lect body was a nullity ; unless^the Corporation by their 
acquiescence confirmed it with respect to third persons. 

AHowing, that the Corporation at large possessed the 
power to dispose of the funds, belonging to their body, 
that could give no such right to a minority so to act at 
the expense of the whole Corporation. Suppose the 
treasurer in possession of a fund, proposed to apply it to 
the payment of such a bill as this : could not the Corpo-. 
ration at large, or the majority, obtain an injunction to 
restrain him from paying, and the other party from re- 
ceiving it? The same reasoning applies to die actions 
brpught against the Mayor. They were purely personal 
to him i and the Corporation had not the power of ap- 
plying the funds to cover the expenses of those actions ; 
wnich ws|s a clear misapplication ; and the Defendant, in 
his character of Solicitbr and agent to the Town Clerk, 
could not be ignorant of it. By the express terms of the 
Charter the funds of the Corporate body are to be applied [ 234 ] 
Quly to public purposes ; and by what course of reason- 
ing can these objects be so described i 
. In Adiey v. The WhiMable Company (a) your Lordship, 
putting the case of a by-law, made for the personal bene- 
fit of the indi^viduals making it, excluding the other mem- 
bers from a participation in the profits, to which all were 
entitled, declared your opinion in favour of the jurisdic- 
.tion of this Court to control such an exercise of even a 
legal right ; and how much stronger is the case here pre- 
sented : this unauthorized attempt of the minority to dic- 
tate to the majority ; to act for the whole body, and dis- 
pose of the funds by an arbitrary discretion, independent 
of all control. The Defendant's security must be set aside 



CaJ \7 Vea. 315. See pages 320. 322. 
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^' 1813,^ as grall4i£l«ritiliout tonst^ration* He ad4|ttt aoAce, diat 
\,0>^^ the seal wa3 affixed withAt the consent of the Mayor 
The Matos 4M Commonalty* at large ; and that the money was not 
and advancedf^as falsely recited in the instruments. TMacts 
^"^^j^ represented as a confirmation, all stand in the same pre- 
•GoiABEBTSB dtcamettt as the original security ; being acts done by the 
«. ^ select body, equally unauthorized. . ♦• 

LowTsv. jf ^j^jg mortgage can stand, there is no purnose, how-* # 
ever corrupt, to which the funds of* a Corporation may 
not be applied. Conceding, for the Sb'gument, that the' 
<lri^ select body had the legal power to ^x the seal, yet nn- 

' der the circumstances, with the Defendant's knowledge, 
# ^ that the purpose was corrupt, and not corporate, his secu*, 
rity cannot be allowed to prevail. 

Sir Arthur Piggott^ Mr. Richards^ Mr. Wethereii, and 
Mr. Home^for the Defendant. '-^Tht argument in support 
of this bill opens to the Court a most extended jurisdic* 
[ 235 J tion.' The Plaintiffs, abaftdoning their original position, 
that the deeds were illegal, now call for the interference 
of this Court to have them removed as clouds upon their 
title. 

The Corporation is the sole Plaintiff: no individual 
members impeaching the conduct of the select body* la 
that respect this case is distinguished from Adley v« The 
JVhitstahie Company; where the Plaintiff asserted, that 
having performed his duty by dredging the oysters, he 
was under the by-law excluded from a share of the pro- 
fits ; and your Lordship directed an action to try the va-' 
lidity of that by-law \ which was the whole jurisdicttoa 
exercised in that case. The security, given by the select- 
body, is the security of the Corporation. The power of 
making Laws binding this Corporation, is in the select 
body* That has 1>een repeatedly established : by the Court 
of King'' 9 Bench in the action upon the bond, and by the 
Court of £x*cAe^t^r in the trial of the issues directed.' 
This power appears to have been vested in the select 
body from time immemorial; being derived to them by- 
prescription not by charter ; and innumerable are the in* 
* stances, in which the select body has mortgaged the pro-' 
perty of the Corporation, and exercised other actsi of 
government, without the interference of the Burgesses. 
The equitable object of this bill is to set aside instru- 
ments of the Plaintiffs themselves decided to be legal in- 
struments; and the principle, on which that is maintain- 
ed, is, that the Corporation are trustees : the bill -not al- 
leging any trust ; but stating a general proposition, that 
will entitle every Corporation in the Kingdom by merely 
filing a bill, stating no«more than that some act not cor- 
porate has been done, to set aside their deliberate acts. 
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d^eat Aeti^eMagemcntSj ancj^cfvadt thetv #bti#^ It is ^1813. •^ 
admitted, that there is do inscMce of such a auit.« ^ iJ^fsJ 

The Plaintiffs cannot maintain, that' the CorporatiA The Mato*" 
* had no interest in the appointment of the Recorder, their "^^ 
law adviser ; and if the Mayor is to Sfand the conse- ^™^^'* 
%uences of every action brought against him in that cha- CoikCHsnxm 
racter, he may be overwhelnfed. The proceedings against ^ v. 
these officej^s were aeainst them, not as individuals, but ^^^s** 
in their oscial charilters ; and why may not the Corpo- [ * 236 ] 
mtion defend any %\pmber9 attacked in his corporate cha- 
racter, for acts^ dott^in tflie execution of his office I Could • . 0k' 
this Defendant know, whether the purposes for which 
the money was employed, were. corporate or not; and is . ^ m 
he at this distance of time, when all the individuals, ^ 

JIgainst whom he might have proceeded, are dead, to lose 
the security upon which he was induced to rely i At 
least he must be entitled to the common justice which a 
Court of Equity admiiMsters, where relief is sought. 
The usual practice of the Court is, when any one comes 
here to set aside a deed fraudulent, or illegal, as being 
usurious, to impose this term upon the Plaintiff, that he 
shall repay the money actually disbursed. 

Whatever were the original circumstances, here are 
tht strongest acts of confirmation : payment of interest to 
the year 1797: the agreement to refer; by 'which they 
chose the forum ; and the 4ced of 1804. In all cases a 
party, having a right to extricate himself, if, aware of 
the objection, he confirms the original act, cannot after- 
wards avail himself of that objection. Whence do these 
Plaintiffs derive the privilege of laying by for so many 
years I The only authority referred to is an opinion ac- 
cidentally dropped by a single Judge, sitting in a Court 
of Law. Can such an opinion be received as conclusive 
evidence of the doctrine of this Court upon a subject pe- 
culiarly its own i 

Supposing that this money was not raised for corpo- 
rate purposes, that this is dierefore to be considered as a [. 237 ] 
misapplication, the question would arise, whether this 
Court could shortly after the mortgage have restrained 
the Defendant in the exercise of his legal rights, as mort- 
gagee ; or have directed the instriynent to be cancelled. 
That is certainly a question of great novelty, and no less 
importance ; involving another question, the competency, 
or incompetency, of Corporations to dispose of their pro- 
perty. From time immemorial we find it laid down by 
all die Courts of Law, that grants by Corporations of 
their estates, whether for corporate purpoi(es, or not, were 
good, (a) Lord Coi^f, indeed, does not hesitate to lay 

faj Co. Litt, 44, a. 300. A. Sitkrfin, 162. Smith t. Barret, 3 CompCt 
Dig. Til, Franchise, f. 11. 18. 
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a 1813. « dowii,*that4iny Corporati<yi, e<:ck«iaBtical or civil, might 
K^>^r<J ^alienate, and that without the patron or founder. 
¥he Matok * Independent of the restraining Sututes of Elizabeth (b) 
and Corporations could dispose of the whole of their estates ; 
^""of ^« " having the absolute and unqualified ju9 diaponeruR : nci- 
Coi^HEtTKB ther limited as to the objects^ nor circumscribed as to die 
V. . quAtity ; and the proposition of the Plaintiffs is, that 
liOWTss. tills unqualified power which Corporatipns possess at 
Law, may be cut down in this Court. So incidental to a 
Corporation, lay or ecclesiastical, is this power of free 
i(^ alienation, that the Crown cannot constitute a Corpora- 

tion without it ; according to the celebrated cs»e of -S^- 
» * ton^s Hospital: (c) so that, if a Corporation should be 
^ constituted, to alien with the consent of The Lord ChaU' 

cellor of England^ the qualification would be void. The 
dictum of Mr. ]\x%uc^ Aahhiurst is opposed by the opinion 
of Mr. Justice Blackstonej that the visitatorial power of 
the Crown over civil Corporations is exercised in the 
[ 238 ] Court of King*8 B^nch^ (a) and there only. In the Bank' 
er*s Case (6) the opinion of Hoitj C. J. is at variance 
with that of Justice Ashhurst, The silence of all the au* 
thorities is conclusive, that there is no visitatorial power 
in,a Court of £quity. It is singular, if a Corporation, 
taking liable to a trust, cannot alienate, that it should 
have escaped Lord Somers, who heard the Banker^s Case. 
The result of all the authoritie9 is, that the alienation of 
a Corporation is as binding in Equity as at Law. The 
Statute' of Charitable Uses, (c) which has been supposed 
to create the jurisdiction of the Court, contains nothing, 
which supports it:, nor, is there in Duie^e Book (d) wet 
ins^nce ot a Commission lo inquire after estates, alien- 
ated by Corporations ; a strong argument, that this Court 
has no visitatorial power. 

It is not judicially apparent, however, that the Corpo- 
ration committed any breach of trust in supporting the 
Mayor or Recorder ; nor whether such were or were not 
• corporate purposes, and the jurisdiction of this Court 
can only be exercised, when that is ascertained. The 
proposition of the Plaintiffs admits, that a Corporation 
may mortgage, or alienate,* for corporate purposes : but 

fbj 1 JE&*. c. 19. 13 ESz. c. 10. 14 EHz. c. 11 & 14. 18 ESz. c. 11, 
snd43£fi2.c.29. 

CcJ 10 Hep. 1. See 306. 

("a J p. 2o8. 1 Comrn. 480, 481. Mr. J. Blackafne 9Xid Mr, ChrUHan, in 
tbeir notes to the subsequent editions, distinguish the power of the Court 
of JGng'*9 Benchf upon complaint, to prevent and punish injustice in civil 
corporations, from visitatorial power, as not only liable to reversal by writ of 
error, but also wanting an essential ingredient* the discretion voluntarily 
to regulate and superintend. 

CbJ Skinn, Sep. 602. fcj 43 Eliz, c. 4. 

CdJ *^^^^ ^W of ChariUble uses. 
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ihe jurisdiction, if it depends u^on the nature of the pur- 1813. *^ 
pose, as not being corporate, must attach upon any cor- U^v^/ 
porate expenditure ; as building bridges, 8cc. : a ^doctrine j The Matob 
which goes to the utter extinction of the principle, on ^ *"^ 
which all Corporations are founded ; and gives this Court ^^^^^^'^^ 
an equal power over civil Corporations as it exercises CouiiBsm 
over charitable uses, in opposition to the principle, tlilit ^• 

in all Corporations there is somewhere vested an abso- ^^*«'* 
lute, uncontrollable, power and discretion, without ap- [ * 239 ] 
peal. It will scarcely^ be contended, that the Corporation « 

could not submit to arbitration. That right they clearly :'t 

have under the Statute of William: (a) even if at the 
trial in the Court of Exchequer many instances of the se- 
lect body submitting by their seal to arbitration, and even 
borrowing money to defend law suits, Hkd not been pro- 
duced. Supposing the original security invalid, what is* 
there to impeach the award, or invalidate the debt there- 
by created? Conceding for the sake of argument, that 
the jarisdiction exists, may not a Corporation^y confir- 
mation or waiver be precluded from the right of re sort- 
ing to it? 

&r Samuel Somilly, in Reply, — In this cause, certainly 
of very great importance, involving points of considers 
able weight, the defence brings forward four questions : ^ 

first, wliSther this Court has jurisdictiQn : secondly, whe- 
ther this money was applied for corporate purposes; 
thirdly, whether the acts, relied on as a confirmation, pre- 
clude the relief: and fourthly, whether any relief can be 
given against the Defendant, as a stranger, and a pur- 
chaser for valuable consideration. With respect to the 
first point the Defendant contends, that this Court has 
nojurisdicticm for a direct breach of trust: a corrupt 
misapplication of the funds of this Corporation. The ab- 
sence of authority can never be conclusive against the 
clear and obvious principles, on which this jurisdiction [ 2^ ] 
stands. Admitting, that a Corporation has by Law the 
power of alienation, that the Crown cannot constitute a 
Corporation without that power, as incident to their fee, 
no authority upon that head proves, that Courts of Equity 
have no jurisdiction, let the application of the corporate 
proper^ be what it may ; and the numerous decisions, 
correcting breaches of trust, are authorities in support of 
it.' If, where the visitatorisd power exists, this jurisdic- 
tion is excluded, the presumption is, that it attaches, 
where there is no such pow^r. The jurisdiction cannot 
be derived from the Act of Elizabeth; (a) which directs 
the appointment of Commissioners. The select body is 
established, by the decision at Law, to be trustees — mere 

faJ9ftiidlO»:3.c.l5. f aj p. 240. Stat 43 JWr. c. 4, 
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1813'. ministerial agents of the Corporation ; and as such bomtd 
K^\^ to exercise their powers for the benefit of the whole 
* The Matob body. The objects of incorporation are to preserve peace, 
and iQ administer justice, &c. m order to promote the gene- 
C4>MK0NAi,TT ^^ good, uot of thc CorporaUou alone, but of the King- 
Coussmm dom at large : his Majesty granting these corporate pri* 
V. vlteges as a trustee for the whole public weal. The con- 

litV^TBv* sequence is, that the select body can act only for the ge- 
neral good. 

Suppose the restraining Statute oi Elizabeth had never 
^ passed, and that a Bishop had in the present day made a 

beneficial grant to one of his family, can a doubt be sug^ 
gested, whether this Court would have interfered ? Con- 
siderable weight is to be attached to the opinion of Mr. 
Justice Ashkurat^ who speaks of this as a general prin- 
ciple, merely necessary to be stated, in order to be ad- 
mitted, and not requiring any authority to confirm it. 
The distinction between charitable and piiUte trusts 
. is so nice and refined, that it can scarcely be followed. 
[ 241 ] It is sufiic*ient, that this is a Corporation tot public pur^ 
poses. The issues having decided these instruments to be 
good at Law, the Plaintiiis are now entided to a relief 
different from that originally prayed, that th^ legal es-' 
tate may be re-conve3red* * 

The question, whether the money was raised^or cor- 
porate purposes, depends upon the interest, winch the 
Corporation had in tne dispute concerning the election of 
a Recorder, and the actions against the Mayor. The 
election of Recorder is in all the Burgesses ; and the Cor- 
poration at large had an interest to have die person re- 
turned who was .duly elected ; but had no further interest 
in the success of either candidate. How then can it be 
maintained, that this act of the select body, including 
the Mayor, who ouffht to have been impartial, supported 
by the prejudices of one part of the Corporation agadnat 
tne other, was a proper application of the funds to corpo- 
rate purposes ? If such an application of them can be 
sustained, why not for a simi£ar purpose previous to irtt 
election : for instante, to defray the travelling expense 
of electors, coming to vote for the candidate, favouitsd 
by the select body, to represent the Borough in Parlia- 
ment? 

The acts set up as a confirmation, are no more thaii 
the acts of the select body, corroborating the acts of the 
select body: not the acts of the Corporation at large; 
who alone were capable of confirming these securities. 
The confirmation of the select body, unless they can be 
considered as the Corporation, is as unavailing as the 
confirmation of a deed, impeached for intoxication, by 
an act of the par^^ while in the same state $ tainted \if 
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• 

die vice of tbe origiiMl transaction. The right of any 1813. 

individual member to complain is not inconsistent with a \,4\>J 

* similar right in the whole Corporation. The Baniers^ The Matos 

Case affords no authori^ against the jurisdiction in such *^ 

a case as this : die application by this select body of the ^°^^^'^ 

funds of the Corporation to purposes, adverse to their Couusna 

general interests : an abuse of trust : a breach of fai^i v. 

and. public duty, that must go unredressed, a signal in- ^^"^s^ 

stance of a complete failure of justice,, unless this Court [ *MS ] 
applies the remedy. 



The lard Chavcex^lor, staung the circumstances par- •^«n*^0. 
ticularly, pronounced the following judgment. 

I have no recollection of any case of this kind except 
one : a suit, instituted in this Court upon a bill by some 
• of the Corporation of Alnwick against the body, the act- 
ing part ot that Corporation, very much of this nature : 
but I do not know what became of it. 

The bill in this cause contends, that all or part of the 
expenditure, which is the subject of this suit, was not for 
corporate purposes ; and, if not, that it was not compe- 
tent to the select body to charge the Corporation with an 
expenditure, not for corporate purposes; that the pro- 
perty of the Corporation is held by them. in trust for cor- 
porate 'purposes; and therefore the select body, if they 
nave the capacity of acting, could not pledge the property 
of the Corporation for purposes, not corporate, at least 
not without the assent of the bodv at large ; and upon 
Aat hypothesis they might go furtner ; and contend, that 
the body itself could not pledge the property for purposes 
not corporate. 

In answer to the claim of relief on that ground it is 
said, there are a great variety of subsequent transactions ; [ ^AA ] 
and) if ever there was a case, in which subsequent deal- 
ings could set right what was originally wrong, if this 
can be so characterized, this is that case : this Defendant . 
having been, either with or without the assent and know* 
ledge of the body at large, dealing with the select body, 
with a view to an amicable settlement, by a vast number 
of transactions, through a vast series of years, in every 
way possM>le \ and, if in that object he has failed, as there 
is not the slightest pretence upon this record for saying, 
that he has ever dealt dishonourably, though gross fraud 
is very blameably imputed to him, he has a fair claim to 
iirge» that, if the subsequent transactions are unavailing, 
he sustains considerable hardship in losing all the reme* 
dies ibr bis advances, labour and time, to which he would 
have been entitled ; as, if he cannot eauUish his demand 



243 

f ♦ 

1813. 

The Matob 
and 

COXMOKALTT 

of 

COUHESTSS 

V, 

LOWTXK. 



[ 244 ] 



JutiBdtction 
^a Coiirt of 
Equity to or- 
der E void 
deed to be 
delivered 
up.(l) 



* G^SEs IN Chanceby. 

against the Corporatiotif with regard to a great proper* 
tion of it he might have established it against Smythie^: 
and 'if the select body pledged to him the funds of die 
Corporation for purposes to which they could not be ap- 
plied, they would themselves have be^en personally an- 
swerable to him. All that, however, is gone by. 

It is now insisted upon the subsequent transactions, 
that, as they passed between the select body and Lowten^ 
they cannot have the efiect he contends for. When this 
ciause came originally before me, the first question ap- 
peared to be, what Was the species of relief to be given, 
if any relief was due to the Plaintiffs ; and it was then 
contended for the Corporation, that, notwithstanding 
what passed at the trial* of the action upon the bond, as to 
the use of the Corporation Seal, the mortgage, the bond, 
and the deed, as it is -called, of confirmation, and the 
submission to award, are all good for nothing : a use hav- 
ing been made of the Corporate Seal, authorizing die 
Plaintiffs to say, that these are not corporate instruments ; 
and, if that allegation can be made out, there is a clear 
title to relief: my opinion having always been, difiering 
from others, that a Court of Equity has the jurisdictioa 
and duty to order a void deed to be delivered up, and 

f>laced with those whose property may be affected by it, 
f it remains in other hands. 

Issues were therefore directed ; and all these instru^ 
ments were found to be instruments amounting to valid 
alienations of corporate property : in other words it was 
found, that the Seal was legally and duly affixed to them : 
I say ^^ duly ;'' having either suggested, or acceded to the 
suggestion, that this word should be inserted; that it 
should be open to the parties to try, whether any thing 
could be made of it. 

The relief, now to be asked, must therefore be apon 
quite a different principle ; and though all the authorities 
upon what is not often the subject of consideration here, 
have been most usefully brought forward, I have no 
doubt, that, independent of positive law, as to the legal 
powers of a Corporation, Corporations, civil, ecclesias- 
tical, or of whatsoever nature, could in point of law 
alienate lands, of which they were seised in fee ; and the 
history of what Corporations, both aggregate, and scde, 
did before the restraining Statutes is very useful. Civil 
Corporations are at this day in the constant habit of 
making those alienations: their tide to make which is 
asserted by Lord Coke. In the course of my experieace 
in this Court, of my present researches, and of my exa- 
mination of authorities, which, having had occasion to 



{(1) Hamilton r. Cumndra, 1 Johns. Cha* Bep. 517*1 
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fionaider them formerly, this cause has brought back to 
Biy recollection, nothing has occurred, showing, that there 
ever was a case, in which this Court attached the doc- 
trine of trust, as applied under the words, ^* corporate 
^ ^^ purposes'' to the alienation of a civil, or indeed of an 
ecclesiastical. Corporation. With regard to what was 
stated by Sir William Ashhursty a veiy respectable Judge, 
and who, I take 'this opporti|nity ot saying, was a very* 
useful Judge as a Commissioner in this Court, I do not L * ^^^ j 
lay down, either that this is the subject of jurisdiction 
here, as trust, or of information in the Court of King's 
Bench. The opinion, that this Court has jurisdiction, is 
to be considered as the opinion, not only of Sir William 
MhAurstj but of the whole Court of King's Bench ; stop- 
ping upon that ground the argument upon the point as to 
the breach of trust, (a^ S^r Samuel Homilly has put it 
fairly, that the Court is not to act upon the supposition, 
that Corporations are constantly abusing their duty by ^ 
applying the property not to corporate purposes ; but on r 
the other hand, when a case is brought forward, the Court 
as not to shut its eyes against the practice, that has pre* 
Vialed in all times, and the judgment upon it ; for speak- 
ing of corporate purposes, if the purpose, tifough the 
most worthy, that can be represented, has not that cha- 
racter, the use of the Seal is equally improper, and as 
much an abuse in a Court of Justice, though not in mo- 
ral consideration. As to what obtains, for instance, in 
the ecclesiastical bodies, that have been mentioned : the 
Bishqp, the Dean and Chapter, &c. the Statutes, that 
leases for more than twenty-one years, or three lives, and 
not at the old rent, or more, shall be bad, do not say, 
that any lease shall be good,, which can be taken to be 
an abuse of those corporate purposes, for which the pro- 
perty was held ; and I apprehend, it would not be diffi- « 
cult now to find Bishop's estates, the old rent reserved 
being 5.0/. and the actual estate worth 1000/. or 2000/. 
per^annum. All the excess of that rent, taken by the 
Bishop himself, should, if he is a, trustee in a fair sense, 
be .taken from him by this Court: yet no such attempt 
was ever made where the Corporation was not holding 
for charitable purposes. Even those Corporations <;an 
alienate at Law : but the alienee will be a trustee ; and 
the jurisdiction in those cases must be regarded as a 
contrast to the other cases of Corporations, holding not 
for charitable, but for corporate, purposes ; demonstrating 
that this Court shall not be called ugon in the latter case ; 
as it is in the former. 

The next point I am called upon to consider is, whether 
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1813. these are corporate purposes. 77^ Attomey^Generul of 

Ky^^/^ that day seemed to think the mortgage good as to so 

The Matob much of LowterCs bill a^ was incurred under the autho* 

and yity Qf the select body. That however is but private 

«omxovALTT Qpjjji^jn . j^jj J ij^g question is still open, whether that was 

COI.CHX9TBB a corporate purpose, or not. It is not necessary for ose 

V. to determine, how many of the purposes, where the Do* 

X«wnar. fondant was employed, eithar by the express authority of 

the Corporation, or by SmythuSj as his client, were cor-* 

porate, or not : they appear to me much nearer that de« 

scription than many purposes, to which corporate pro« 

peny has been actually applied : but my judgmc^nt goes 

Principle bf upon this. Though Courts of Equitv have laid down, 

^"J|y» ***** as a principle, upon which they ougnt tp act, that per-* 

^flef,^^^ sons, seekmg relief, should be prompt in their applica* 

be prompt tion, and should not deal as i£ they did not mean to majte 

Difltiiiction, any application for relief in Equi]^, suffering their o)^k>«' 

thou*h?t ncnts to lose their remedies agamst other parties, I do 

wouS bediiff ^^^ P^^ ^7 judgment upon that principle. It would be 

cult to main- difficult to maintain, though the Court would atri^ggle, as 

taipunderthat far as it could judicially, that, as the Defendant has lost 

STSS 0?^""" his remedy by the death of Smythies, and the dispersion, 

oUier reme- if I ^^Y use that expression, of the select body, there* 

diet a leciirity fore he can in Equity have the benefit of that security, 

^"d*p*«^v*^ ♦ which is not a valid security in Law and Equity : whether 

the Coart * ^^^^ benefit could be taken from him by a Court of Equity 

would take is a different consideration. 

away tM be- ]V[y opinion upon this case is, that the subsequent 
nefit. transactions, which took place between these parties, 

[ * 247 ] bound the Corporation at large. Their constitution. U 
this. The select body have at least a right to bind the 
. Corporation by the use of the seal in matters, as to which 
the Corporation at large could bind itself. Without de- 
tailing the circumstances from the first moonent of this 
demand, all the correspondence upon the part of the 
Town Clerk, which I take to be the correspondence of 
both the select body and the Corporation, aU the terms 
proposed as to part-payment, &c. it is clear, that a Cor-> 
poration may submit to arbitration. If the matter sub- 
mitted can in no fair sense be stated as matter, of cQntlx>> 
ver^sy, in. which the Corporation could deal, ^uch that a 
fair con|ideration could view as connected with corporate 
purposes, I do not say, that such a submission would 
bind: but, if it may be represented as a fair question, 
whether corporate, or not, the select body^ being entitled 
to act, may submit that to arbitration. 

This was submitted to arbitration ; and there is not a 
trace in that transaction of any inattention, or want of 
due attention, to the interest of the Corporation at large. 
The select body must, it is true, be considered in one 
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sense as thesame body whose acts are brought in ques- » 1813. 
tion ; but in another sense Aey are quite a different body. v^^nr^ 
Some of them are not the individuals, whose acts are t*he Matok 
brought in question ; and upon examination my copclu- *"*^ 
■ion is, that they did act as persons exerting their best ®'***°Jf^^''^ 
attention for the Corporation at la%e. ^ Not a point was colchkstse 
brought before the arbitrator otherwise than as it would v. 

have been by an agent, bkvtng no other view * than the Lo^te'^- 
advantage ot his principal. The award therefore is bind- [ * 248 ] 
ing at Law ; and was so conducted as to the interests of 
the Corporation, that, unless bound to say, the purposes, 
to which the money was applied, can in no sense be con- 
sidered corporate purposes, I ought not to shake that 
aitard. 

Upon these grounds I cannot give the Corporation the 
relief prayed by this bill. The costs of the issues ne- 
cessarily fellow the event ; and this bill imputing fraud, 
when it is impossible that the security could be cut down 
except npon the principle of its invalidity in Law or 
Equity, I should not do justice in this particular case, 
utakss I dismissed the bill with costs. 



TULK V. HOULDITCH.fl). laio, 

yOHN LOVELACE, by a codicil to his will, dated the j^n^is. 
26th of November^ 1796, disposed as follows : " I give Legacy, re- 
*^ onto my son John Locate at Malaga in the * Kingdom citing the pro- . 
" of Spain WOOL capital stock, &c. part of my stock in ^^'J**^' ^** 
".die funds: but as I have not heard from my said son ^m n^iiWnir 
^^ for a considerable time, and there is a probability that upon express' 
*^ be may not be now living, I do hereby declare my condition, that 
" willjmd mind is, that the said legacy is given to him ^^^] J^^^'J 
** upon the express condition that he shall not be entitled p^crswiidly 
*^ dheveto unless he shall returti to Enghnd znd person- claim of the 
** ally daim the same of my executrix or her executors or executrix or in 
" admiiiiatnitors or in the Church Porch of the Parish ^^^^."J^^ 
" Church of Great Wakham in the presence of two wit-SSSnotso^ 
^^nesses; and in case my said son shall not return to claim within 

seven years, to 
be presumed dead, and the legacy to fall into the residue. The legatee not having re- 
turned, and dying abroad within seven years, the legacy was held nut due ; the existence 
of the legatee, though appearing otherwise, being to be proved by the particuUr means 
prescribol; and therefore not within the cases from the Civil Law, where, the end being 
obtained, the means were not essentiat 

Objections of form, that the Plaintiff, originally cUiming under a special assignment, 
by way of supplement set up a different title, as general creditor, proceeding as such, . 
not upon proof of his debt, but on Uie mere admission of the executor, against a person, 
accountable to the executor for assets, not determined. 

[*249] 
(1) BurgeM V. Robinnn, I Madd, Rep. 172, 
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1813. " England and claim the said legacy in manner afore- 

l^v^ ** said M'ithin the space of seven years from the time of 

TutK " my decease then my will and meaning is that he shall 

V- ** be presumed to be dead and in such case the said le- 

HouLMTCH. 44 g^^y hereby given to him shall be deemed a lapsed le- 

" gacy and sink iyoUnd become a part of the residuum, 

" of my personal estate ; and I hereby will and direct 

** that the said legacy shall be continued in the Bank by 

" my executrix for the time aforesaid after my decease 

^* until sufficient proof of the death of my said son shall 

• *' be produced or such claim thereof shall be made in 

" manner aforesaid within that period ; and that the 

*' dividends which shall from time to time become due 

** thereon shall be received and vested in the same fund 

** to accumulate together with the dividends which shall 

** become due upon such accumulated fund for the bcne- 

^^ fit of my said son, in case he shall make his claim 

^^ thereto in manner and within the period aforesaid, or 

" otherwise of my residuary legatee. 

The testator died in March^ 1797. John Lovelace^ the 
legatee, died at Malaga in October^ 1803 ; at which place 
he was residing at the date of the codicil, and when the 
[ 250 ] testator died, and continued to reside until his death, 
never having returned to England^ or personally claimed 
the legacy ; although he was apprised of it by letter 
dated the 16th of yunCy 1797, transmitting a copy of the 
will ; the receipt of which he acknowledged, expressing 
his intention of coming to England^ when his aiTairs per- 
mitted him ; and it was proved that he died of the yellow 
*4fever just as he was embarking for that purpose. 

The bill was filed against the executor of ^ohn Love* 
lace^ the legatee, and against the residuary legatee of the 
original testator John Lovelace^ who claimed the legacy, 
as having fallen into the residue. The Plaintiff by his 
original bill set up a claim under an assignment to him 
of this legacy from Lovelace^ the legatee ; but afterwards 
filed another bill, by way of supplement asserting his 
title as a creditor, suing on behalf of himself and all the 
other creditors of John Lovelace^ the legatee. The exe- 
cutor admitted the debt ; but did not admit assets. 

Mr, Lcach^ and Mr. Boteler^ for the Plaintiff, — TTie 
substantial part of the condition annexed to this legacy, 
having taken effect, the appearance of the legatee in the 
Church Porch, is^ circumstance that even in a Court of 
Law would not prevent the legacy's vesting ; and is there- 
fore more clearly to be dispensed with in Equity. What 
motive can be attributed to the testator, imposing this 
condition ? He assigns his reason, leaving no doubt of 
his object ; that, if his son should die abroad, the residu- 
ary legatee should not be kept out of the property a con- 
siderable time ; requiring therefocc, that the executrix 
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shall be perfectly satisfied of the existence of the legatee ; 1813. 
and pointing out the mode of * giving that satisfaction ; K^v\J 
having no purpose beyond that. The executrix admits Tclk ' 
that she was satisfied of the existence of this legatee hy „ '^ 
other means, viz. the letter received from hitn in 1801. ° ' 

H6w is the declaration, that the legatee, not claiming in t ^^^ J 
manner aforesaid within seven years, shall be presumed 
to be dead, consistent with the notion that there is some- 
thing in the particular mode pointed out to satisfy the 
executrix of the fact entitling the residuary legatee ? 

This may be compar/rd to the case put by Lord Cokey (a) 
of a condition to enfeoff a particular person, and instead 
of a feoffment a conveyance by lease and release execut- 
ed : Lord Coie says this in Law amounts to a feoffment. 
The substantiial part is that the party should have the es- 
tate ; and the form is not essential. In Holle it is said 
" the condition is performed ; for the effect is perform- 
** cd.** So the substance of this condition is, that the exe- 
cutrix shall within seven years have demonstration that 
this legatee was living, and she had that demonstration. 
In all cases of this nature, conditions as to marriage, 
powers of revocation, &c. if the real intention has been ** 

substantially performed, a Court of Equity does not in- 
sist on a rigid adherence to particular circumstances^ It 
is evident, that the only subject of this testator's contem- 
plation was the uncertainty of his son's life; and though* 
in the latter part of the clause he appears to lose sight of 
the particular means by which he intended that his exe- 
cutrix should be satisfied as to the fact, the reason, as- 
signed in the introduction, over-rides the whole. In 
Pearsall v. Simpson (b) words of apparent condition were 
held not to have that effect. In Broome v. Moni (c) your [ 252 ] 
Lordship expresses yourself thus : " Where there is a 
** general direction to lay out money in land, the testator 
. *^ takes it for granted land can be procured. If a particular 
** estate is pointed out, he conceives a title can be made. 
** Upon the point, whether, that failing, it may be laid 
" out in other, lands, after a difference of opinion between 
** Lord Thurhw and Lord Rosslyn^ it is established, that 
*^ it may ; that the particular estate pointed out is only 
*^ the mode directed for executing the primary intention 
" for a purchase." 

This claim is supported by various analogies from 
the Civil Law; under which a legacy, if the legatee 
should become sut juris by the death of his father, was 
considered due upon the legatee's becoming emancipated ; 
and legacies to daughters on condition that they were 

fa) Co. Lit. Batate upon condition, 207, a. 
fbj 15 Vet, 29. CO 10 ^^' "597. See 6«. 

Vol. I. • 22 



S5S Cases in Guancert. ^ 

1813. emancipated, were due upon their becoming 9ui jtaris by 

L^vnJ the banishment ^ death of their father, or by other 

TuLK means. Voet^ (a) treating upon the precise performance 

'^' of conditions, alludes to these cases. 

JIOUI.DITCB. ^ Another view of this case is, that the legatee was 

L ^^^ J prevented by the act of God from making his clainn 

[ 254 ] before the expiration of the time ; fidling a sudden victinn 

to the yellow, fever. No laches can be imputed ; as there 

was no reason for claiming at an earlier period. 

Mr, Lovat^ for the Defendant^ the Executor^ merely 
stated, that he admitted the Plaintiff^ debt; but declined 
proceeding for it. 

Sir Samuel Romillyy and Mr. Johnaon^for the Defendant^ 
the residuary Legatee, — ^The first objection is one of form ; 
which makes it impossible to decide the question in this 
cause. This bill must be dismissed ; as being filed by a 
person who has no interest to sustain the suit \ alleging, 

fa J 2 Voet ad PandactoM. Lib. 38. T. 7. % 25. Sed et unnliat c6n£- 
tiones pleramque spectfice, ac ex pnescripto testatorit implendx tmit^ 
utcunque implementum alteri utile non ut. . Hinc cum tetutor Macvio 
fundum leganiet sub conditione, n it decern dederU CaUimacho^ cum quo 
^ > ' non erat testamenti factio, condition! Mxvius parere debet, et decern 

dare, ot ad eum fundus legatus pertineat, licet nummos non fiiciat aoci- 
pientis. Sed nee per cquivalens conditioni parere jura regulariter per- 
mittunt. Qti4 ratione» si testator opua publicum inmunicipio per hKredem 
fieri juaserit, eumque sub h&c conditione institueritj is autem paratus ait 
.pecuniam dare reipnblictt, ut ipsa faciat audiendus non«est. Et qui ho- 
noratus est sub conditione, «' hitredi, vel aUeri decern dederit, cum is ser- 
vus esset, ipsi servo, non domino ejus^ dare debet, & vice versi^ domino 
dare jussos, si servo ejus dederit, conditionem dandi implevisse ksud 
videtur. Quin imo si hxres, cui legatarius conditionis implendKcaus& de- 
cern dare fussus erat, decern iilaleg^tano accepto tulisset, non videri eum 
Conditioni paruiase quasi, dederitf JuHanue ait; sed tamen, quaa per 
hxredem stet, quo minus pareat, posse petere legatum. Eodemque ex 
fundamenlo nee per coropensationem impleri posse dandi conditionem 
dictum in Tit.\De Competisat. mtvn. 16 post. med. Si tamen conditio tea- 
tamento inserts jiese habeat tanquam medium & via ad finem ulteriorem, 
etiam modo alio quam qui per testatorem expressus erat, implementum ac- 
cipere potest, & relicts deberi. Un.de si cui fideicommissum its ftierit re- 
iictura, n morte patru em jiait fuerit effectue^ 8c is emancipatione sui juris 
factus sit, aut patris sui deportatione, non videri defecisse conditionem & 
responsum & rescriptum est : eo quod testator tali conditione non aKud 
intenderit, quam ut ipsi'filio, non autero patri jure patrj potestatis relicts 
quxrantur. Iti libjertate quoque legate sub conditione dandi certam rem 
etiam rem aliam, aut aestimationem ejus, dari posse, ju|re singulari, fiivore 
libertatis, a JiiuHmano cqnstitutum est. 

The following authorities were also referred to: 

Dig. Lib. 32. Tit. 1. lex. H. § 11. . 

Si cui ita iiierit fideicommissum relictum, si morte patris sui juris fiierit 
cfTectus, et emancipatione sui juris facfus sit, non videri deficisse condi- 
tionem ; sed & cum mors patri contingat, quasi extante coaditione md 
fideicommiasum admittetur. 

Cod. Lib. 6. Tit. 25. lex. 3. 

Si mater voa sub conditione emancipationis haeredes instituit, h. pritts- 
quam voluntati defunctae pareretur, sententiam deportationia pater me- 
jnait, vel aliter defiinctua esi^ morte ejus, vel alio modo patrii potestate 
liberati, jus adeundac baereditatis cum 8u4 cmisft quattstis. 

Cod. Lib. 6. Tit. 46. lex. fin. 7. 
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that lie IS it creditor of ^ legatee ; and in that character 1813. 
filing a bill against the personal representative of that K^^v\J 
legatee, and the residuary legatee of me original testator. Tmx 
The executor is not asked, whether he has assets inde- '^' 

pendent of this legacy. The original bill was filed, not "«»*"™" 
on behalf of all the creditors, but by this particular cre- 
ditor in his individual capacity, claiming under an assign* » 
ment of this legacy: an injunction, restraining a transfer, 
tiras obtained ; and a supplemental bill, though not pro- 
perly such, was afterwards filed in a different character, 
as a creditor suing on behalf of himself and all others. 
Wai^Bg-that irregularity, however, this is open to ano- 
ther objection, established in Utterson v. Mair^ (a) Elmslie 
V. M^Aulay^(b) and other cases, noticed in Alsager v. 
Jtcnvki/, (c) that collusion, or insolvency, or perhaps gross 
negligence of the executor, must be the foundation of a 
biU by a creditor against a person accountable to the [ ^^^ ] 
estate ; which specisd case must be established by evi- 
dence, and cannot rest upon the mere admission of the 
representative. Your Lordship, citing ^a^ the case of 
Beckley v. Dorrington^ agrees with the doctrine, stated by 
Lord Hardwicke. Here is no evidence of collusion : but 
the bill states, and the executor admits at the Bar, merely 
that he has not thought proper to file a bill. Is that the - 
special case required ? The Plainti£F has not even proved 
himself a creditor ; but goes upon £he admission by the 
executor of the debt set up, twen^-eight years old. What 
an opening to fraud ! 

Upon this will the intentipn is clear to impose on this 
legatee, as a condition precedent, the necessity of return- 
ing to England and in person claiming the legacy. The 
testator uses words of express condition. Evidence may 
fae read, diough not of declarations to explain the will, of 
facts, coming to his knowledge afterwards ; and the fact 
of his knowledge, that his son was living, is established 
by a letter, proved as an exhibit, received from him in 
Morch^ 1797 1 with two postscripts: one in December^ 
1796: the other* in January j 1797: yet with that know- 
ledge, that his son was living, the testator died without 
altering his will. If it could be shown, that his only ob- 
ject was to ascertain that his son was living, and this was 
the mode adopted, certainly upon the authorities the 
legacy would be due : bi^t, as there was the further ob- 
ject, that he should return to England, and in person 
claim this legacy, that object not being fulfilled, the 
claim cannot be supported. Another letter from the son, 

faj 2 ¥49. 95. 4 JJro. C. C. 270. fb) 3 Bro. C. C. 624. 
fcj 6 Fet. 748. See JBurrouffKBY, Elton, 11 r«.29. 
faJ p. 255. 6 Fet. 749.^ 
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131^^ in 179;^, ackjiiowledging the receipt of the i||||U|yi Wi of 

\y\^ his father's deathj^ows, that%e did not xitena to com* 

Tvui ply with the cbndnfon ; meaning, that the legacy *^bould 

W^ go to his near relation the residuary legatee. That ktter 

Hoi7i>i)iTCH. gpgg^j^g Qf ^hls passage in the will ; represents the absur- 

[ * 256 ] dity of supposing him dead, though he was in constant 

correspondence with several persons, to whom his father 

■"^ •' might have applied for information. At this period, 

some time after the -testator's death, the legatee, fuUy 

apprised of the condition, does not choose to claim the 

legacy; and indicates no intention of claiming it i. his 

personal representative, therefore, cannot claim it f iAer 

upon the groux\|d, that the condition should be dispensed 

with, or that the legatee had seven years to make the 

claim in. The answer to such claim is, that this was a 

condition precedent ; and nothing but death in too short 

a time to admit of returning to England could dispense 

with it. . 

Mn Leachj in Reply.— Tht objection of (brm, that there 
is no privity between the original and supplemental bills, 
(though this seems not supplemental, but an original bill 
in the nature of a supplemental bill,) is cured by the ad* 
' tnission of the executor at the Bar ; which is a sufficient 
foundatioti for the jurisdiction; as, unless collusion can 
be shown, all persons, who could institute another suit, 
would be bound by the decree in this suit: the executor; 
and all, who could claim under him : all the other credi- 
tors; who, with the exception of collusion, can claim 
only through the executor. This is the case of an exe- 
cutor, who, having no assets, declines trying this ques- 
tion at bis own expense ; which gives the creditor the 
right to try it: the executor's so declining, though his 
motive may be excusable, having the effect of collusion. 
The substantial inquiry is, will the executor do justice to 
the estate : if not, whatever is the motive, proper or im- 
proper, the party interested must have the right to prose- 
cute the/ claim. 
[ 257 ] The tesutor states upon the face of his will his reason 
for giving the legacy in this way, the probability, that 
his son was not living, and the ground of that inference ; 
not havine heard from him for a considerable time. On 
- account of that unceruinty the enjoyment of this legacy 
by the niece is suspended for seven years, but no longer. 
In the cases from the Civil LaW, which stand upon this 
reason, that before emancipation the legacy would be a 
gift to the father, the question was, whether the testator 
set any value upon the means, or considered them only 
as means of obtaining the end : which was to give the 
legacy as soon as the legatee was capable of enjoying 
property : but the testator looked only to one mode ol te- 
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qaitfcg j| i<| > c apacity, ^hc father^s death^. not the son^s 1613. 
emancipation; and the reasoning of 1^ English Law 19 Voro 
the same in the case of a condition to enfeoif, the party IteK 
cooveyiBg by lease and release : the intention is substan- h --j- 
^ally performed by passing the estate : yet it may well be ^ 
supposed, from the diflfertnt nature of tKose modes of 
conveyance, that a value was set upon the means. The ^ 

consequence stated, that this legatee shall be presumed * 

ta be dead, is conclusive, that the end, not the means, 
was the testator's object ; that he set no value upon the 
means. On that supposition he would have declared the 
legacy forfeited: but to his mere appearance in the 
Church no importance could be attached with reference 
to the testator s object. He might appear there without. 
any evidence perlonally to the executor ; and the condi- 
tion would be performed : but the reason of such a con- 
.dition must be regarded; that a possibility may be af* 
forded to the executor of obtaining clear proof in this 
country, thaf the legatee was aliVe ; and the executor 
might be satisfied of that fact by other means, by cor- 
•respondence, for instance, with the legatee, precluding 
all doubt, and making the medium of proof pointed out 
unnecessary. The whole object of the second breach of [ 258 ] 
this alternative condition is to secure satisfactory means 
of proving that fact; which fact is acknowledged by the 
person who was to t^ke in the event of the death of this 
legatee, and, being , in direct correspondence' with him, 
could have no doubt of his existence. 

The Lord Chancellor.— The formal objections, taken 
to this bill, well deserve consideration: first, that the 
suit is instituted upon an original bill by a person, stating 
himself tp be the assignee of this legacy, and what is 
called a supplemental bill by the same person on behalf 
of himself and all other creditors : secondly, a more ma- 
terial objection, whether a creditor can claim this legacy 
upon the ground, that it is necessary for the satisfaction 
of his debt ; not making that out otherwise than by the 

Earol declaration of th^ executor, not even asserting upon 
is oath, that he has not assets, but asserting that at the 
Bar* I conceive, that the individual, who ha« the pro- 
perty in her hands, is entitled to insist, that the creditor 
shall prove, that he is such ; and the admission of the 
execator is not sufficient : on the contrary there would 
be a right to cross-examine that proof. Ifhat, however, 
would lead to the proposition, that the Court would give 
liberty to examine : but upon the other objection of form 
it is necessary to examine this record ; and, unless it is 
different from the representation of the Defendant, I do 
not see an answer to* the objection. 



808 



Gases in Ghanceby. 



1818. 
TmK 

V, 
HOULSTTCH. 

[ * 259 ] 



These bbjeotions of form, ivlyck are too itHiterialYobe 
overlooked, may li^ake it unnecessary to dedde, whether 
this legacy can be claimed ; depending up6n a principle, 
that requires great attention. All the cases from the Civil 
Law, upon my recollection of them^ lay down, * that, where 
the condition 'prescribes the means, the end being ob- 
tained, the means are overlooked ; and ^n, staung the 
cases of emancipation, that have been rjl^rred to by Mr. 
Boteler^ they proceed to say, that this is in favour of 
liberty, or may be done upon legacies obpias causas; and 
some of them make a distinction even as to. a chiki in 
this respect. 



Mr. Bottler said, the passage, as to its being in favour 
of liberty, relates 'merely to the emancipation of slaves. • 



1813, 
Jan. 13. 



The Lord Chancellor. — I think this legacy is not due 
under the circumstances. The cases, cited from the Civil 
Law, are distinguished in this respect. In those eases, 
where the legacy was considered due, the means, by 
which the party appeared to be living, were not thought 
to be essential: if the fact was otherwise established, it 
was sufficient: but there is in this will language plainly 
showing, that th^ testator did not mean the legacy to be 
taken, unless the fact, that the party was liying, was point- 
ed out by the means, by which the testator required that 
demonstration. 

The consequence is, that the bill must be -dismissed 
without costs. 
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[ 260 ] 
1813, 
Feb. 5. 8, 9. 
Construc- 
tion of a de- 
vise in fee 

and chargea- position :^** I do hereby order and dispose of my estates 
blc with An- 
nuities, upon 
the intention, 
conectedfrom i 
to the surplus I 



FRANCES ISAACSON, by her will, dated the 29di of 
March, 1750, beginning with a direction, that all her just 
debts shall be paid or satisfied, made the following dis- 
position : " I do hereby order and dispose of my estates 
" in the following manner : I give, devise, and bequeath 
** all that my Manor or reputed Manor of Fenton^hc. and 

I the whole* will, a beneficial devise, and not a trust resulting to the heir as 
I beyond the Annuities. (1) 



{(1) See CratsY. Zetffe,3 Wheats. 582.} 
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*' all oth«r ^^y real estate whatsoever and wheresoever 
*^ unto my cousin Mary Affham^ wife tii- Roger Altham of 
** Doctors Commons^ London^ Esq. and to my cousin ilra- 
^ ^^//a haacson^ and their heirs and assigns forever, sub- 
** ject nevertheless to and chargeable with the payment of 
^ the following Annuities hereinafter mentioned ; that is 
** to say, to my .brother William Isaacson the Annuity or \ 
" yearly sum of 100/. given and devised to hkn by my 
^rather's will and also a further Annuity or yearly sum 
*' of 50/. which I give him during his life : to my sister 
^*' Sarah Isaacson the Annuity or yearly sum of 60/. given 
^' and devised to her by my said father's will ; also a fur- 
** ther Annuity or yearly sum of 90/. miich I give her 
^^ during her life, for her sole separate and personal use, 
^ exclusive of her husband, who is to have no power to 
" receive, &c. the same, &c. And I do^order that the re- 
** ceipts of my said sister alone whether covert or sole, 
*^ &c. shall be good and sufficient discharges for the same \^ 
and after hoi; decease the testatrix gave the same An- 
nuity of 150/. to her sister's son Henry Creagh Isaacson 
for life, and after his decease to anv other child or chil- 
dren of her sister Sarah Isaacson living at the death of 
the testatrix and to the survivor of such children during 
their respective natural lives, and if but one, then to such 
only child for his or her life. The testatrix gave to her [ 261 ] 
aunt Margaret Isaacson an Annuity of 100/. for life, " and 
** after her dece'ase I give to my brother Anthony IsaaC' 
•* son on his life an Annuity of 150/." which after his de- 
cease was to be divided amongst his children for their 
lives ; and after giving another Annuity of 20/. to her 
cousin Catharine Isaacson^ she thus proceeds : 

^* All which Annuities I will a|»d direct shall be paid 
^^ quarterly, &c. and I do hereby charge my real estate 
*' with the payment thereof." 

The testatrix gave her personal estate, (with a slight 
exception,) to Roger Altham^ Edmund Byron^ and Giles 
Akock^ their executors and administrators, ^^ subject to 
^^ and chargeable with the payment of my just debts and , 

*^ the legacies hereinafter mentioned ;' . among which 
were legacies to her brothers Anthony and William Isaac* 
son: to her cousin Mary Altham a legacy of 100/. ; to her 
cousin Arabella Isaacson 300/. and to Roger AHham^ Ed* 
tnund Byron^ and Giles Alcock 200/. a-piece. The testatrix 
then declared, that the Annuity of 150/. given to her 
brother William Isaacson for his life, should after his 
death go to his children, and after their deaths one 
moiety of it .to her .sister Sarcdi Isaacson^ and after her 
death to her children, living at the decease of the testa- 
trix. The will then proceeded thus : 

" And as to the other moiety of the same Annuity, to- 
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1813, ** gether with the surplus profits of my said real estate 

ii/V<^ ** to be computed from the tin»e of my decease, I give to 

Kisro *' toy brother Anthony Isaacson for his life and after 

'^' " his death to ^uch of his children as shall be living at 

!npo». 4c ^1^^ ^jjjjg ^f j^y death and to the survivors and survivor 

" of them during their respective natural lives ; and my 

♦ •* further will is, that after the several deceases of my 

[ 262 ] ' *^ said slMer and her children the said anniial sum ^^f 

** 150/. an<4 the 75i: as aforesaid given to her, and the% 
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shall go to my said brother Anthony for life, if he shaU 
** be then living, and if he be dead, then to such SFm 
^''children and^e survivor and survivors of them that 
^ shall be livi^ at my death ; and in case of his and 
^^ their deaths first happening then my will is that the 
" whole rents and profits of my said real estate shall go 
'* and be paid to n»y said sister Sarah Isaacson during her 
*'^ life, if she shall be then living,' and if she shall be dead, 
"4hen to be paid to such of the surviving child or chil- 
"iWen of my said brother aftd sister thlMhall be living 
** at the time of my decease for his, her, or their natursu 
"life or lives only." The testatrix appointed Roger 
Altham^ Edmund Byron^ and Giles Alcock^ executors. 

By a codicil, dated the 12th of Aprtl^ 1752, the tcsto- 
trix gave a few legacies ; declaring, that she did thereby 
charge and subject her real and personal estate widi the 
payment thereof; adding, " but it'is my desire that my 
" personal estate shall be first applied in ease and exone- 
" ration thereof and of the other pecuniary legacies in 
** my will mentioned wherewith I have charged my pcr- 
" sonal estate with the payment in maimer therein ex- 
** pressed." 

The testatrix died"fn 1752; It^win^ Anthony Isaacson^ 
her eldest brother, and heir at law, surviving. All the 

Sersons, to whom Annuities were given, being dead, the 
eirs at law of the testatrix claimed her real estates on 
the ground, that they were devised to Mary Altham and 
Arabella Isaacson for particular trusts only ; which being 
^ satisfied, the heir was entitled by way of resulting trust. 

For the purpose of trying this question an ejectment was 
brought by the devisees against the heirs, and a verdict 
[ 263 ] was given for the devisees, subject to the opinion of the 
Court of King*s Bench, The case was argued on the 13th 
of November^ 1812 ; when the unanimous judgment of the 
Court was, that the devisees were entitled to recover, 
and the verdict ought to stand. 

The bill was then filed by the heirs at law ; praying a 
declaration, that they were entitled to the whole beneficial 
interest in the estate devised to the Defendant AraMla 
Dentson, formerly Isaacson^ and Mary Atthc^m; a con- 
veyance of the legal esute, and an injunction. 



Oa8S8 in €havcbbt» X6S 

The Dcfemdatit AraheUa Denism by her answer stated, 181 S^ 
that she was at the time of the decetsy of the testatrix u^v%^ 
an infant of the age of seventeen years. The other De* Kiir* 
feasants demurred to the bill for want of Equity. Upon ^mM^w 
this demurrer and a motion for an injunction, the cause '^''"'^* 
came on. 
Sir Samuel Xmilfyj Mr. Hargravej and Mr. Benyon^foTx 

. the Piaintiji^ tW Heirs at Laiv.^^In order to constitute 
a devisee a trustee, it is not indispensably necessary, that 
the words ^^in trust'' should be employed : if the inten*^ 
ti^H^pears, that the devisee shall be a trustee, that is 
sufficient according to the doctrine of Lord Hardwicke in 

•- the important case of Hill v. ne BishtJp of London; (a) 
and that intention is manifest upon the whole frame of 
this will. The terms " subject to and chargeable with'* 
are synonymous with ^* in trust." Up^n what principle 
can it be inferred, that a beneficial interest was intended 
to be given to these devisees \ There was no possibility^ [ 264 ] 
that they could^|^rive any advantage from it for a gflR^t 
number of yeSFs: probably they would not survive tlie 
trusts expressly created ; and whose descendants would 
be entitled depended on. accident; since, whether the 
devisees took in trust or beneficially, they were joint te- 
nants. It is not immaterial, that the purposes, for which 
they were appointed, necessarily required, that they should 
have the legal estate vested in them. The testatrix, having 
the same intention with respect to her personal, and her 
real, estate, gave legacies to these devisees : could she 
then mean to give them the beneficial interest in her real 
estate I No passage of the will indicates that intention ; 
and the clear principle of law is, that an heir shall not be 
disinherited without express w(»'ds or necessary implica- 
tion, (a) If this case had arisen upon a deed, for instance 
a feoffment, without consideration, to A* and his heirs, to 
the use of B. for life, with remainder to the use of C in 
tail, the deed stopping short with that limitation, there 
would be a resulting use for the heir, carrying the legal 
fee.(b) A will, however, importing bounty, the presump* 
tion is, that a beneficial interest was intended : the heir 
is therefore required to show, that, though not in words, 
yet in effect, this is a trust : substantially a devise in fee 
m trust for particular purposes, not exhausting the whole 
beneficial interest. The devise is followed by several 
Annuities, which are so many provisions for life, for her 
brothers and sister ; indicating at least no hostility to* 
wards them. In the bequest of the personal estate, 

faj 1 Mk. 618. 

fa) p 264. See BovteU t. Mokun, Free, Ch. 381. Symfam T. Hwnuhv^ 
iUd. «9 ; ind Pigffott V. Penrice, ibid, 4,71, 
fbj C«. Xi*. 23, fl. 271, *. 
Vol. I. 23 
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1613* where the same terms are used as in tbe disposmg of die 
U^vO real estate, ^^ subject to and chargeable with, did she in- 
KiHo tend to make the executors, having equal legacies, * trus* 
^: tees for the next of kin? If that must be the construe* 

DiBiMv. ^^^^ ^j^^ should not the same language, apf^lied to the 
[ * 265 ] ).eal estates, accompanied too, by legacies to the devisees, 
have the same effect, creating a resulting trust for the 
^ heir at law I The de^ae of the '^ surplus profits" of the , 
reid estate to her brotlilr and heir at law shows, that Ae 
testatrix, ^giving her real estate to her two cousins, 
charged with the Annuities, had a further purpose. Tbis> 
if not a legal estate, is at least another express trust. 
The devise, inl^ed, is so surrounded, so implicated and 
blended, with trusts, that the direct use of that term 
could not more strongly mark the character of the de- 
visees. By such a series of trusts the subsequent inte- 
rest, whoever has it, is postponed to a very remote pe- 
riod. The conclusion upon the whole is, that she never 
m|fant to give the residue to the devisee^; that making a 
^partial disposition she had no further pbject; and the 
consequence of law is, that the residue of the beneficial 
estate not exhausted results to the heir. 

The doctrine, that where there is a devise upon trust 
for particular purposes, which do not exhaust the whole 
beneficial interest, the surplus shall be a resulting trust 
for the heir at law, is to be found in numerous cases : 
Hill V, ne Bishop of London^ (a) HiU v. Cocke^ (h) Staru- 
feld V. Hahergham^ (c) Lloyd v. Spillet, (d) Davidson v. 
Foley^ (e) Packington v. Wych^ (J) and the cases collected 
[ 366 ] in Mr. Sanders^s notes (g) tp Hill v. The Bishop of Lon- 
don. In Packington y. Wych a term was created for four- 

ra) 1 Atk. 618. C^J Aiue, pare 173. 

CO 10 Ve%, 275. 280. fdj 2 Ji$k. 280, 

fej 2 Bro. C. C. 203. 
' ffj Cited by Mr. Hargrove from C. H. fVarir% MS. The case after- 
-wards vent to the House of Lords. See Wych^ AppelL and Paekingrtmt^ 
Respond. 1 Bra. P, C 372. 

fgj The cases collected by Jtf*. Sanderm^ as instances of the^vnera/ 
nde, are Randall v. Bookey, 2 Vem. 425. Prec. Ch. 162. S. C.~-City •/ 
London V. Garway, 2 Veni. STl.^JJobart v. Suffolk, 2 Vern. 644.— i^rit/oZ 
V. Mhmgerford; 2 Vern, 645.— iSSterXwy ▼. Brooko, 1 P. ffnu. 390.— CruM 
V. Barloy, 3 P, Wnu. 20,^Stonfhouoe ▼« Evelyn, 3 P. ITiw. 252.^JDM» 
V. Legard, 3 Cox't P. fVm. 22.— OtwwMW' ▼. Ballum, Amb. 643,-^JHMlcf 

V. Chapman, 1 Vet, lOS.—Ackroyd ▼. Snathoon^ 1 Bro, Ch, Caa. 503- 

teoHe ▼. Dtnonthire^ 2 Bro, Ch, Coo. l^^^Bobmion r. Taylor, idt<f. 589. 
'^Buteheaon ▼. Havimond^ 3 Bro. Ch, Rep. \S»,'^Spink$ y. Lrwk^ 3 JB^». 
Ch, Rep, 3SS.—Sherrard v. Lord Barborough, Amb. 165.— i^aMiwm v. 
Taylor, 1 Vee.Jun. 44. As instances of the excepUotie, Mr. Sander 9 dtes 
Conmgham ▼. MelHah^ Prec. Ch, Sl.-^Rogere v. Roger; 3 P. tTma, 193. — 
MaUahar ▼. MattaSwr^ Caa, Temp. Talboi^ 78.— iHfretir v. Mofieux, 1 Frs. 
320.— C««A? V. DuckenJSeld, 2 Atk. 562.— ITnj** y.Bnat 1 Bro. C. C. 61. 
-^Popham ▼. Lady Aylesbury, Amb. 68.— See fTnght v. Wright, 16 Vea. 
IBS, and the references in the note f aj 190, to other late cases. 
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teen years to jiaf debts ; and the surplus was held a re* 1813. 
suiting trust for the heir. In a doubtfiil case the decision WvO 
ought to be in farour of the heir ; whose right the law Kiwe 
flavours. When a person is once appointed trustee, ei^ ^^' 
pressly or by implidlBon, there must be the most une; '****" 
qufvocal declaration to make him take beneficially. In 
Harton v. Hartjfij (a) a devise to trustees and their heirs 
unon trust to permit a fSme covfft to receive ^e rents 
Irering her lite for her sole and separate use, with re- 
mainders to her first and other sons, &c. vested the legal 
e4ble in the triistees. The Plaintiff's construction, that 
this is a trust to a certain extent only, all beyond that re- 
-sulting to the heir, renders the wiU simple and consist- 
ent. The terms, ** surplus profits,'* cannot mean the [ 267 ] 
estate itself. Who dien was to repair, to pay the taxes, 
trad the Annuities, .but the devisees, as trustees? The 
observation has been frequently made, that there is no 
magic in words, when the intention is clear. The word 
*^ cousin," by*frhich she denominates the two devis^s^ 
cannot be considered material, since she uses the terms 
** brother," " sister," or some other term of relationship, 
when she speaks of the Annuitants, and most of the le« 
gatees. 

Mr. Leach, Mr. Bell, and Mr. Dowdeswell, for the De^ 
y<fm&mf«.-— Admitting, that under a devise for particular 
purposes this Court will presum'e, that those purposes 
limit the devise, and when they are satisfied, the heir 
shall take, that rule is liable to e;tception, if a contrary 
intention is to be collected from the whole will. Thus, 
if the testator has expressed a particular affection for the 
devisee, the general rule has not prevailed against the 
inference of benefit to the devisee : but it is contended, 
that where there is, aa in this case, from the generality 
of the devise a partial exception in the shape of an equi- 
table interest, that inference of benefit, intended by the 
general devise, is not to be collected. Can it be main- 
tained, that a devise to A. in trust to sell to pay debts is 
the same as a devise to A. subject to and chargeable with 
debts i The proposiuon goes to that extent. The effect 
of legacies to executors, making them trustees for the 
next of kin, by analogy to which this construction is sup- 
ported, is the consequence of law, not the result of in- 
tention, but generally counteracting it. That rule, how- 
ever, cannot apply, where there is an express gift of the 
surplus to them ; and the propriety of the rule, and the 
reason, upon which it is founded, that a man cannot take 
both a part and the whole, have been much questioned ; 
and circumstances much slighter than those of this case [ 2^8 ] 

fa J 7 Term Rep, 652. 
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1813. have prevailed against it. JB^rton v. ffarion was a devise 
U^v>i/ expressly upon trust ; and the trast, if it had pot beem 
Kivo for sifeme coverts, would have been a use executed by the 
^* Sutute. The terms of this devise, ^^ subject to and 

Vwuov. u chargeable with" these Annuities, import a legal xent* 
charge f and the inference of trust from the situauon of 
one of several Annuiunts, being a married wontan, is re* 
pelled by the independenjt character of the others. The 
objection from the' remoteness of the period, at whidi 
the benefit of this devise is to come into possession, iigre* 
moved by the fact, that all the lives, during whicB'it 
was suspended, were in existence at t^e decease of the 
testatrix; and therefore, according to the usual ex^^es- 
sion, all the candles were burning at the same time. If, 
however, she contemplated an interest beyond the lives 
of those persons, why could she not devise it, rather 
than permit it to descend to her heir i The joint-tenancy 
is accounted for by the remoteness of the benefit, which 
was to fall to the survivor, according to the event. The 
inference of benefit intended arises fairly from the use 
of the word ^^ cousin," indicating affection, and an to* 
tention of benefit beyond the particular purposes: a rea* 
son, which prevailed in Contngham v. Melliak^ (a) and 
RogerM V. Rogers ; (b) and in Hohart v. The Countess of 
Suffolk^ (c) the same effect was prevented by the circum- 
stance, that one only of the devisees was a obusin. A 
material distinction of this case is, that it is a devise 
of the entire estate, and the Annuities are only partial 
exceptions ; and though in deeds the want of constdev^ 
• ation has been held to create a. resulting use for the 
grantor, upon wills a different construction prevails: a 
devise, being prima facie a bounty, requires no oott* 
[ 269 ] sideration. The infa.ncy of the devisees, not only at the 
time of making the will, but at the death of the tesMtrix^ 
though considered unimportant, is a strong indication^ 
that the testatrix nieant to give them the beneficial in- 
terest; not to make them trustees; corresponding with 
the general doctrine of this Qourt: Taylor v. Taybr^(€i) 
Mumma v. Mumma^(b) Lampleigh v. Lampkigk^(c) and 
BlinAhorn v. Feast, (d) This question has been decided 
upon the merits by a Court of competent jurisdiction, no 
express trust " to receive and pay," *' to permit or suffer^'' 
&c. terms, which in most cases vest the legal estate : nor 
is it *^ to repair," or^^ pay taxes," as InShapkMdv* Smith, (e) 

fa) Free, Ch. 31. 

rbj 3 P Wm*. 193. Com. Temp, Talbot, 268. S. C. 

CO 2 Ftm. 644. (aj p. 269. 1 Jiik. 386. 



fbj 2 Vem. 19 ; and iee Mr, Raishbf* note. 
fcj 1 P. fVmt. 112; and see Mr. Cox" 9 note. 
CdJ 2 Fet.2A See 30. C^J l£ro. C. C. 75. 
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There is notiiitig which requires die interposi^on of tras* 1813. 
tees ; and the heir is cleariy disinherited by words iin<- Wv%^ 
pordng boun^* In Hill v. The Bishop of London^ Lord Ki^r* 
Sordmcke states, that each case must depend upon its ^^^ 
peculiar circumstances'; an opinion, in which The Master 
of the Rolls coincides in Walton v: WaHon^ (f) observing, 
that it IS not universally true, that the expression of a 
purpose, for which even a devise of land is made, limits 
ttai^ devise to the purpose, so expressed. The case of 
NofA v. Cromfton{g) bears a striking resemblance to 
thisd the heir in each case taking an interest ; the de- 
visees having nothing, unless the devise was beneficial. 
Philips v. Hele^(h) Dockseyv. Docksey^iiyKennettv. Lord 
Beauclerk^ (k) and Jackson v. Hurlock, (I) As to the ab- 
rupt manner, in which the testatrix stops after the several [ 270 ] 
Annuities for life, it was unnecessary, after having de- 
vised the fee, to repeat it. 

Sir Samuel Romilly^ in Reply. •^The authority of North 
V. Crompton has-been impeached by many subsequent de- 
cisions; (l) and no doubt remains at this day, that a 
legacy to the heir at law, or the next of kin, will not pre- 
disde their claim of the surplus undisposed of. Randall 
V. Bookey (a) is a direct authority against North v. Cromp* 
ton^ and in favour of the resulting trust. The only ques- 
tion here is, whether, a trust being evidently intended 
upon the whole will, an ejcpress declaration of trust is in- 
dispensable ? In Hill V. The Bishop of London^ which 
Slates distinctly the rules, that must govern this case, the 
exordium indicates an intention to dispose of every thing : 
the testator's mother-in-law Was the great object of his 
bounty ^ and it is not easy to account for Lord Hard^ 
rtricke^s doubt upon the construction, which he finally 
adopted. Here is an express declaration, that the receipt 
of a married woman shall be a discharge : to whom but 
the devisees as trustees ? A decision in favour of the 
devisees must suppose, that the testatrix intended to give 
a partial interest to her brother and sister, her nearest 
relations, and that afterwards the whole estate should go 
to strangers, or verv distant relations, then unborn. Can 
any disposition be imagined more improbable, or capri- 
cious, thati such a preference of the descendants of her 
cousins to the exclusion of the descendants of her own 
blathers and sister ? The case of Coninghum v. Mellish 
did not turn upon the word ^^ cousin'' only. The devisee 

CJJ 14 Ve: 318. Sec 322. fj^j 1 CA. Ca; 196. See 3 Vem, 353. 
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1813. wts as near of kin as the heir'to the testator ; * and was 
Uw^ appointed executor ; but, as the debts exhausted the per- 
Knr« sonal property, he would have taken nothing, either as 
^_^ executor or devisee, if the surplus of the land had been 
J^"**** held a resulting trust for the heir. The case of Rogers 
I * ^^^ ] V. Rogers^ which is better reported in Forester^ (a) tfaoueh 
the devisee was described as his dearly beloved wife, 
proceeded upon the declaration, that she was *^sole 
^ heiress and executrix of all his lands and real and per- 
^ sonal estate to sell and dispose thereof at her pleasure.'* 
The objectrons from the infancy of one of these devisees, 
and the coverture of the other, the improbabilitVi that 
such persons were intended to be mere trustees, is an- 
swered by the distance to which the trusts were likely 
to extend, and the circumstance, that the married woman 
was the wife of a professional man, competent to advise 
her in the discharge of her duty, as a trustee. The case 
of Mumma v. Mumma is not satisfactory. If infants can 
be trustees for payment of debts, why not for other pur- 
poses? In Blinkhom v. Feast^(b) Lord Hardwicke relied 
upon infancy only as one of several circumstances. The 
rule, that an executor, having a legacy, is a trustee of the 
surplus for the next of kin, depends not upon a legal in- 
ference, but on the presumed intention : the Law giving 
the surplus to the executor. 

If the devise of an estate charged with debts will carry 

the whole fee, subject to the charge, the question is, ui^ 

- der all the circumstances, whether, this being a devise of 

the whole fee upon certain trusts, which do not exhaust 

the whole beneficial interest, the heir is not entitled to 

. tfiat, which remains, as a resulting trust. 

The Lord Chancellor.— The decision of the Court of 
[ 2fi ] King^a Bench I consider as having determined this, and 
this only, that the testatrix does not give to her heir at 
law, or leave in* him, after all the particular estates deter- 
mined, a legal estate, upon whicii an ejectment could be 
maintained ; and the Court, if they entered into the con- 
sideration, whether the two first devisees did, or did not, 
take the beneficial interest, as well as tbe legal estate of 
inheritance, subject to the particular estates, either legal 
or equitable, given to other persons, could not take that 
view of it, except to enable them to determine, whether 
the testatrix intended to sever the legal and beneficial in- 
terests ; with the view to determine further^ whether the 
legal. interest was, or was not, in the devisees. Their 
opinion, I believe, was, that both the legal and equitable 
interests were in the devisees ; and that is to be estimated 

CaJ /'or. 268, f6J 2 re»,27. 
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as an opinion, expressed only with a view to the determi- 1813. 
nation of another question. ^^v%^ 

The principles^ applicable to this case, are very well Ktv* 
settled. I adopt those expressed in Hill v. The Bishop of 
London^ (a) as aflFording the grounds upon which Lord 
Hardwicke proceeded : but I will here point out the nicety 
of distinction, as it appears to me, upon whick this Court Distinction 
has gone. If I give to A. and his heirs all my real estate, *'?^^*?'Jl^ 
charged with my debts, that is a devise to him for a par- ^JSSb2; 
ticular purpose, but not for that purpose only. If the and on trust 
Aev^kt is upon trust to pay my debts, that is a devise for to pay debts, 
a particular purpose, and nothing more ; and the effect ^^u^^fe?^* 
those two modes admits just this difference. The former vrwtsubjectto 
is a devise of an estate of inheritance for the purpose of the particultr 
giving the devisee the beneficial interest, subject to a puipof -.^^ 
particular purpose : the latter is a devise for a particular {©^^c p^Srt^- 
purpose ; with * no intention to give him any beneficisd in- \„ purpose ; * 
terest. Where, therefore, the whole legal interest is given and therefore 
for the purpose of satisfying trusts expressed, and those ^^ '"If'**^-^^ 
trusts do not in their execution exhaust the ^hole, so UresuHhig 
much of the beneficial interest as is not exhausted be* trust for &e 
longs to the heir : but, where the whole legal interest is beir. 
given for a particular purpose, with an intention to give [ # 273 ] 
tQ the devisee of the legal esute the beneficial interest, 
if the whole is not exhausted by. that particular purpose, 
the surplus goes to the devisee ; as it is intended to be 
given to him. 

This is the meaning of the several passages in Hill v. Trurt by 
The Bishop of London^ (a) and other cases before Lord ^njPJ****^^ 
Hardwicke; who marks the distinction, that the word JJJJj^Jjj^w 
^^ trust," was not made use of. That is a circumstance to 
be attended to ; but nothing more ; and, if the whole frame 
of the win creates a trust for, the jparticular purpose of 
satisfying which the estate is devised, the law is the 
same, though the word ^^ trust" is not used: but then the 
whole will must create a trust, for the particular purpose 
of satisfying which the estate is devised. 

Admitting these principles to be, as they are demon- 
strated to be by all subsequent authorities, the question 
is, what is to be the determination, upon diis particular 
will ; taking into consideration the whole of its contents I 
Are the lands devised for the mere purpose of discharge 
ing particular trusts : or is an intention expressed, that 
the beneficial interest should be taken with reference to 
that part of the legal estate, not given upon particular 
trusts ? 

This will, made sixty-three years ago, begins with a [ 274 ] 
faj l.^«it. 618.(1) 

{I) Wmtmrights, Bendlffwt9i2Vem,7l^. 
Cm J p. 273. lv«<*.618. 
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1813. direction, that all the testatrix's just debts alidl be paid 

\^y>j or satisfied : that is, in other words, exactly the same as 

Kive if she had given all her real estate subject to, and charge^ 

V- able with, her debts ; and the meaning of that would be, 

umaQM. jj^j ^^ devise for the purpose of paying the debts, but to 

« dirertfon ^^"^ P^® the estate with a charge upon it of the amount of 

that sU the' the debts. I do not say, there may not be context in a 

debts shall be will, that would give another construction to the wori9 

Sa^ehanreTl) " *^^J*^^^ ^^^ chargeable ;" and the question is, whether 

^^^'^ ^ those words in a subsequent passage have the ordinary 

meaning; or whether upon the whole context the Court 

is forced to say, they are not used in their ordinary sense, 

but that the estate was given for the particular purpose 

of enabling the person, taking the legal estate, to make 

those payments ? 

The testatrix, having thus charged her debts, and only 
her debts, by implication upon the person, taking the real 
estate, disposes of her personal estate in the following 
manner. I collect from the will, that she had a brother, 
William .\another brother Anthony^ her heir at law, a sis- 
ter Sarahy and an aunt, to whom she gives an Annuity ; 
and I point this out to show, what was the state of her 
family at the time of making her will: they were the 
principal objects of her bounty, independent of the devi* 
sees of her real estate. The circumstance, that she gives 
the character of cousin to the devisees, is only one cir« 
cumstance, from which an inference is to be drawn, more 
or less, as to the intention, according to the other con? 
text \ and, as in the case of Coningham v. Mellish (a) that 
was held a circumstance to be attended to, with refer* 
ence to this also, that the heir at law was in the same de- 
[ 27S ] gree of relation, so here there is not one person, to whom 
the testatrix gives any thing, not a single legatee, whoM 
relation to her she does not describe ; and this word 
^^ cousin'' is applied in a will, in which other persons, 
standing in a nearer degree of relation to the testatrix, 
viz. brothers and a sister, are mentioned. 
. The intention certainly appears singular to g^ve the 
character of trustee, and that merely, to two young la- 
dies ; the one a married woman, th& other an infant, of 
the age of fifteen or seventeen years: two persons, under 
circumstances so little adapted to such an office : but with 
reference to that what was intimated by Mr. Hargraoe 
must be taken into consideration, that, if there is any 
trust in this will, the testatrix has made them trustees; 
and upon the passage, cited from Lord Hardtvtcke*s judg* 

faj Pre, Ch. 31, 

{(1) Seitiwt V. Le Boy et ah 4 Johns. Cha. Rep. 651. See pagedi/.f 
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nicJht, (a) the same observation had occurred to nve ; that 1813. 
diough the appointment of an infant as trustee is very \,r^sJ 
singular, it was actually made. The observation therefore, Ki^o 
applied to this part of the will, does not deny, that these j^^^^^^ 
circnmstances are to be attended to : but, if upon the 
whole context these persons are trustees, I am not to say 
ihey cannot be so, on the ground, that one is a married 
woman, and the other an infant. Another singular cir- 
cumstance is, that one of them is the wife of one of the 
executors ; and the testatrix has vested the trust of the 
personal estate, not in her, or the infant, but in three gen- • 
tlemen particularly named. Her preference of these per- 
sons, giving to her brothers, her sister, and their child- 
ren, including her heir, through a double generation these 
interests expressly for life, all these singularities are an- 
swered by the fact, that she has made this disposition. 
. Stopping at this part of the will, where the testatrix [ 276 ] 
has devised all her real estates whatsoever to these two 
persons and their heirs, subject to and chargeable with 
the Annuities after mentioned, it is impossible to say, 
this is within those cases, laying down the principles I 
have stated, a devise for the particular purpose of paying 
the Annuities. It is a devise in law for the purpose of 
giving the estate ; but with an ulterior purpose, that the 
devisees should take subject to the Annuities ; and in a 
sense it would have been a gift upon a trust. There is a Distinction 
great di£Ference here between a devise upon trust and a between a di- 
devise subject to a charge: but the object is effected ^^*^^*"° 
much in the same way ; compelling the party to make uiou^en- 
good the charge, or trust, by very similar operations, as forced in 
applied in this Court. f^'^ "*"<* 

The question, how far these Annuities, as they are ^ * ^*"** 
created legal Annuities, are equitable, or any of them, 
must be determined upon the same principle as applied 
to all, except one, given to the separate use of a married 
woman : but suppose the expression to be, *^ subject to the 
*^ Annuities after mentioned, in which I mean that none 
^ of the Annuitants shall have a legal interest :" or *^ that 
• ^ all should have a legal interest, except one ; and that 
^* one shall have an equitable interest.^' That surely 
would not create a trust within those decisions, that an 
estate, given so subject and chargeable, is to be consider- 
ed as given, for a particular purpose : but it would be for 
the purpose^ of giving the estate subject to Annuities ; of 
which, if legal, payment is to be enforced in one way ; 
and, if equitable, in another. 

• With regard to the Annuity for the separate use of the 
married woman, it is not necessary to determine the «f- 

faj 2 F«. 30. 

Vol- I. 24 
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J813. feet of the case (a) before Lord Kenyan^ considering *tk» 

i^y>j legal estate, the whole legal fee,, as being in the trustees, 

Kjn» and no estate in the first and other sons : and not as it 

V* was to support merely the first devise to the separate use 

_ *"**''• of the married woman first mentioned, but as uiere were 

[ * 277 J other devises to the separate use of others in subsequent 

limitations, where there was no devise of the estate it* 

• self: my opinion with reference to that being, that, if I 

am right, I am right taking it as an equitable Annuity} 

and, if wrong, I am wrong, whether it is an equitable an^ 

, nuity, or not. 

If this is so as to the real estate, the argument is, I ad* 

mit, extremely fair as to the personal. The testatrix, 

giving a great variety of legacies, always mentions the 

relation of the legatee, and, among others, having given 

to these three gentlemen her personal estate subject to 

the legacies, she gives to each of them 200/. It is sud, 

that, being trustees of the personal estate given to them 

subject to and chargeable with the legacies, they ought 

to be considered as trustees of the real estate ; and the 

words ^^ subject and chargeable," in the former part of 

the will, ai-e to be construed by the same exposition as in 

the subsequent passage, where those words are used. It 

was contended on the other hand, that they are not trus* 

tees of the personal estate ; and there is in the several 

cases a strong doubt upon it. 

Executor The ground, upon which an executor, with a legacy, 

with* legacy, or executors having equal legacies, are trustees of the 

havlng^equS «^8idue, is, that you shall not intend, that a person, ha*s» 

lei^ies, tms- ing a part given to him, is to take the whole, (a) * Tliat 

tees for the is the settled law ; and it would be vain and improper 

^^*^CJ||^ ^ now to question the propriety of such a determination: 

undisposed of; ^ut the principle, upon which this doctrine has been in^ 

as, having part troduced, that an executor having a legacy, is a trustee, 

given, the^ h^s given SO little satisfaction, that case upon case has 

^dedtotake occurred, paring down the application of that doctrine; 

the whole. until it is not easy to say, upon what foundation it stands ; 

[ ^ 278 1 *^^ ^^^^ ^^ as good a reason against the argument from 

equal legacies, that they shall be trustees, as most of die 

reasons on the other side, that the object might be to 

give them a right to come in with the others ; to insure 

them something in case of a deficiency to answer all. 

The Court however has not said so ; and I will con* 
sider this case upon the assumption, that these persons 
were trustees of the residue of the personal estate : but 
does it follow, that the words " subject and chargeable,'' 
are to have the same construction in both parts of the 

faj Harton ▼. Bmim, 7 Term Rep. 652. 

faj p. 277. See the last case on that subject, Longham r, Stu^vrd, 17 
ripf.435, and the references. 



Oases in GHAircBmT. S78 

will? That 18 not a consequence. I cannot infer from the 181S« 
construction, which the testatrix, giving these legacies, W^v^ 
has put uptm those words, so much a# to deny them, as Kim 
to the real esute, their ordinary construction, if there arc *• 

ao expressions applying to the devise of the real estate, "*"■•»• 
equivalent in their effect to pare down the ordinary mean<« 
iag of those words ; and the construction must be the 
same, as if she had said expressly, that the personal 
estate was to be subject to and chargeable with the lega* 
cies ; that she did not mean her executors to take ; but 
that as to the personal estate they were to be trustees ; 
making no such declaration as to the real estate. 

Taking notice of that class of cases, that it is difficult Presampt , 
to consider an infant as intended to be a trustee, and Jfit",!^**^ 
another class, that an heir, taking a benefit by the will. Infant to^^ 
-* cannot have a resulting trust, I agree, all these oases de- trustee. 
pend on their particular circumstances ; which' are to be . ^o rcsalt- 
ettended to; but not to have too much weight. The Jjy^*\^^^ 
ground of my judgment is this : If this is a devise for a \ng^ benefit 
particular purpose only, and the application does not ex^ by the will ; 
naust the whole, there is a trust tor the heir, and whe» *>.*"* object to 
ther the testatrix had said so, or not: the heir sUnding ^'!^""*^*"^®'* 
in this situation ; that he is entitled to what is not in Law L * ^79 J 
or*Equity given to another. On the other hand, this be- 
ing a devise of the real estate, subject to and chargeable 
with the Annuities, and the interest for life in the rents 
•snd profits in Anthony aild Sarah Isaacson and their child 
and children,' and taking it to be a devise, not for those 
particular purposes only, but of the beneficial interest, 
subject to a devise, legal or equitable, with reference to 
tiiose Annuities, this is not a case of resulting trust for 
the heir ; and upon the whole the testatrix did not mean 
to give these estates for those purposes only ; but did 
mean to give them, deducting all the value of the An- 
nuities, expressly given, and the surplus rents and profits 
for the life or lives, for which they are given. 

Having looked very attentively at the will, and at all 
the cases ; and, being satisfied, that no further consider* 
ation will enable me so to assist my own mind as to pro- 
duce a change of the opinion I htfve formed, I think it 
better not to delay the judgment of diis case. 



The motion was refused ; and the demurrer allowed, (l) 

{1) The subsequent esses on resulting trusts are Mmugham ▼. Mawn^ 
P99t. 410, and Sovthmue v. Matey port. 3 rol. 396. 
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DE TASTED, CARROLL, AND ROBARTS, 

JV6.5,6.8.12. Ex parte, (a) 

No juriatlic.. JOSEPH PARRY having absconded under a charge 
*'°"|" ^*"^" ^^ forgery, a Commission of Bankruptcy issued against 
ject I'dt}^oa ^^°* *°^ Thomas Davenport Latham^ his partner in the 
the ground, business of wine and spirit merchants; who had abo 
that it must committed an act of Bankruptcy ; but was in no degree 
ch^lkHf As? iniplicated in the charge of forgery, 
sirneefl, and' '^^ ^^ ^^st public meeting under the Commission the 
^the creditor petitioner Firmin De Tastet offered to prove a very large 
baa an advcrae jebt upon three distinct accounts : the two first upoadisr 
^^JJ^^^^f counts; each to the amount of above 3000/.; and the 
tors by pro- third, exceeding 80,000/. upon a general balance of ac» 
perty and se- counts. This proof was resisted by the petitioning cre- 
^rom^"' ditor on the ground,, that between Thursday the 14th of 
Bankrupt im- J^^nuarify when the forgeries were discovered, and im- 
mediately be- ^ay the l/th, when Parry absconded, *De Tariff/ had ob* 
fore the Bank tained from him in bills and goods, property to the 
St iiw^fl^'' amount of 60,000/.; which De Tastet claimed to hold » 
his le^ right bis own, or as a security; giving credit accordingly in 
by choosincp the account, the balance of which he proposed to prove, 
'^""b^n d b^^ X)tf Tastet^ being examined before the Commissioners, 
The Lord ^ admitted, that after the acknowledgment of the forgery in 
Chancelhr, his presence by Parry ^ on Thursday ^ the 14th of yanmry^ 
cither by re- the bills were drawn and indorsed, and 1576 puncheons 
Srclectimi is ^^ ^""^ ^^^ Other property transferred ; insisting, that the 
recent, and ^um, &c. was agreed to be given up to him as his proper^ 
nothing done ty, as already belonging to him, and bought and paid for 
under it, or ^ith his money. 

SZlTIWgL- The examination of the petitioner De Tastet not being 

ment, as in closed, and a further investigation of his debt, by the ex- 

this instance, amination of other persons, bein^ proposed, the Commis- 

l!^**!** f!S*^ sioners could not at that meeting come to a determina- 
amount oi tne .. •^i_^i» • t_ % i •• i 

debt, appoint. ^*^° either to admit or reject the debt ; conceiving also, 

ing another that the usual caution in admitting a considerable debt 
Assignee to at the first meeting was the more proper under the pecu- 
^'invei^igm. ^^^^ circumstances, excluding all means of information as 
tion and deci- ^o what passed between the creditor and the Bankrupt, 
uonof thedis- and led to such large transfers of property immediately 
puted claim, before the Bankruptcy, and under an absolute aecessiQr 
toWSr of absconding. 

ChanceUor in Bankruptcy before the decision of the Commiisioners to receive or re- 
ject proof of a debt, with the view to the choice of Assignees, improper. 

Distinction as to securities held by a creditor seeking to prove in Bankruptcy between 
bills and property of uncertain value ? the former, beings ascertained on the face of then* 
taken at the full amount, and deducted. 

[ » 281 ] 

fa J 1 J?Me*t J9anJb. Cat. 324. 
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On the day previous to the second meeting, De Tastety 
by an application to The Lord Chancellor ^ without notice, 
suggesting merely, that he was prevented from proving 
his debt, and offering to deduct the value of the disputed 
property, to be ascertained by the Commissioners, and 
to prove the residue, obtained anorder for that purpose on 
the terms of giving securitv for the property * retained, 
if the Commissioners should determine, that he was not 
entitled to retain it, and he should not reverse their deci- 
sion. The next morning, before the meeting took place, a 
petition to discharge that order was brought on. 

Mr. LeacKy and Mr. Montague^ in support of the Peti" 
tion to discharge that Order^ contended, that it was made 
«ipon an unfounded suggestion, that the debt vras reject- 
ed, and upon an application ex parte^ without notice, and 
^vas contrary to all authority ; as this creditor under the 
circumstances, disclosed by the petition^ having obtained 
property from the Bankrupt with knowledge of the for* 
-gery, must be held strictly to the general rule, that a cre- 
ditor before he is permitted to prove, must give up his 
security : if therefore he had availed himself of this order 
to choose himself Assignee, he would of course have been 
immediately removed; having an interest against the 
other creditors inconsistent with the duties that office 
would^mpose upon him. 

. Sir Samuel Homilly, Mr. Bell^ and Mr. Shadwell^ for 
De 71u^^.«— This is regular. There was no person on 
whom notice could be served: no debts having been 
proved ; not even the petitioning creditor's debt. The 
property delivered to De TastefvfVts his own; subject 
only to the objection under the Statute of James^ (a) as 
having been in the Bankrupt's possession. De Tastet de- 
sires to prove a debtnot disputed ; offering the most un- 
objectionable security, or even to deposit the goods to 
await the event. He proposes to prove, not his whole 
debt, but the least sum to which he can possibly be en- 
titled. The question is not, whether De Tastet shall him- 
self be the Assignee, but whether he, upon whom, as 
having from the amount of his debt the greatest interest, 
the Sutute has thrown the protection of the estate by 
the choice of Assignees, shall vote in that choice. It is 
supposed that he means to choose himself: but it is not 
to be assumed, that he will exercise unjustly the power, 
vested in him by the law. The late case of Ogilvie (a) 
shows, that persons may prove, though they have an 
interest adverse in some degree to that of the general 
creditors. 
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M'. Leachj in jRepfy.-^The discharge of this order can- 
not affect any right of De Taatety except that of voting in 
die choice of Assignees ; which under the peculiar cir- 
cumstances of this case, claiming adversely to the other 
creditors no less a sum than 60,000/. he cannot exercise 
with safety to their interests. In the case of Ogihie the 
Assignees were not removed : but another was appointed 
to act between them and the general body of the creditors 
upon this special ground, that the original Assignees^ 
having acted for two years, had acquired a knowledge of 
the affairs of the Bankruptcy, that made it beneficial te 
the creditors, that they should be continued. 

The Lord CHAKCELLoii.^-^The order I made yesterdsy 
was certainly without precedent ; and I must do justice 
to the officer, (b) who sat below me, by stating, thiit he 
suggested, that notice ought to be given. I then thought, 
and still think, otherwise : but the judgment of the Cc»m- 
missioners as to receiving or rejecting the proof, eidier 
wholly or partially, should be first taken ; and a creditor 
has no right to come here for a previous direction to 
them. They ought to exercise their own judgment; 
which, if wrong, may be rectified by an application here. 
It is true, an Assignee will be removed, or the inconve- 
nience resulting from the choice corrected, under given 
circumstances : but I repeat, that it is a great evil to ap* 
ply before the choice of Assignees for a direction to the 
Commissioners, as to what debts they should receive or 
reject; and, therefore, this order must be discharged. 

Let De Tastet go before the Commissioners, and offer 
such proof, and upon such terms, as he may be advised ; 
and let the choice of Assignees be postponed to Wcdne^ 
datfy with liberty to both parties to make any application 
in the mean time. 
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Under this order De Tastet again tendered the proof; 
proposing to give security for the disputed property, or 
even to deposit it subject to his claim : but refusing to 
deliver it up absolutely. 

The proof being rejected was brought before The JLord 
Chancellor by a petition, complaining of that decision, 
&c. and praying an Order, that the proof shall be ad- 
mitted. 

Sir Samuel Romillt/^ Mr. Bell^ and Mr, Shadwell^ in sufi^ 
port of the Petition. ~^The Commissioners adopted a simi- 
lar course in the case of Amhurst; and Assignees having 
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been chosen, your Lordship set aside the choice. If, as 16lS« 
it is alleged, this is the practice of Commissioners, it re- Vi^vn^ 
quires correction. This proof was rejected, not upon any, Ds TAtriv, 
doubt as to the debt, but on the presumption, that the* CAmmoLL, 
petitioner, if permitted to prove, -and vote in the choice 
of Assignees, would certainly qhoose himself sole As* 
signee ; and then there would be no means left of agitat* 
iBg die question as to his right to retain the specific pro- 
perty in dispute. If by law he is entitled to be Assignee, 
your Lordship oannot deprive him of that right; though 
you will prevent any abuse of his power. 

Mr. Leach^ and Mr. Monta^ue^ for the Petitioning Cre* 
ditor.'^The Commissioners not only acted right in reject- 
ing the proof, but they had no power to receive it. The 
rule, established by invariable practice, is, that a credi- 
tor holding a security is not permitted to prove, until by 
a sale (a) of the security the extent of his debt is ascer- 
tained ; 2dly, that a creditor, having obtained property 
of the Bankrupt after, or on the eve of, an act of Bank- 
ruptcy, cannot prove, unul he has delivered up that pro- 
perty. No one can doubt, that the object of this peti- 
tioner is to consult his own interest by choosing himself 
sole Assignee, or perhaps joining some particul^ar friend* 
The question therefore is, independent of the objection, 
that until a sale of the securities the amount of the debt 
cannot be liquidated, whether the Commissioners ought 
to have received a proof, seeing, that it must command 
the choice of Assignees, and aware of the purpose, to 
-which it was to be applied, to serve the interest of this 
individual creditor against the general interest of all the 
other creditors ; whether the Commissioners should do 
to-day what your Lordship will order them tormorrow 
to undo ; as your Lordship would certainly remove an 
Assignee, chosen under such circumstances. The cases 
of Hamsbottom and Homer are recent instances. The in- 
convenience of such an appointment is obvious. It can- 
not be supposed, that as Assignee he would be inclined 
to institute against himself proceedings, which the in- 
terests of the general creditors demand ; and though that 
might be provided for, he may from the intermediate 
possession of the proceedings, with all the papers, con- 
taining the evidence against him, acquire an advantage, 
which no subsequent arrangement . could remedy. The 
offer to deposit the disputed property, which however 
does noi^extend to the bills, or otherwise to secure it, is 

raj A valuatioa was held sufficient, in Ex parte J^uun^ 1 J2o«e'« Bank, 
Cm. 322. 

But the discretion to order a proof upon valuation instead of sale is con- 
fined to the Great Seal ; and is not too readily exercised. Ex parte Smithy 
pM. 318. See also Ex parte MUs^ p0%t. vol. iii. 139. 
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immaterial. The object is not security, but that this cre« 
ditor shall not avail himself of the amount of his debt to 
prevent a fair trial of the question, which his conduct 
with full knowledge of the forgery has raised. 

Sir Samuel Romilly^ in Reply, — Even your Lordship has 
no power to do that, whiph the Commissioners have done* 
The question simply is, whether a creditor has not a right 
to prove his debt, which is not disputed, or whether that 
right is to be taken from him on a mere presumption, 
that he will subsequently abuse the powjer he would by 
proving acquire under the Statute ; which must have con- 
templated the case of conflicting interests, yet has pre« 
scribed the positive rule, that the amount of the debts, 
not the number of creditors, shall decide the choice of 
Assignees. The present consideration is not, whether 
your Lordship would remove De Tastet^ if chosen As- 
signee, but whether he is, or is not, to be allowed to vote 
in the choice of Assignees. No instance can be produced 
of interfering to prevent that ; or of exacting a stipula- 
tion, that he shall, if allowed to prove, vote in any p«*- 
ticular way. This is not an application to your Lord- 
ship's indulgence. The petitioner stands here insisting 
on his right: as it is admitted, that he is a creditor of 
the amount, to which he submits to restrain his 'proof. 
The question, whether your Lordship would remove the 
petitioner, if chosen Assignee, must depend upon circum* 
stances, which are not to be prejudged. 

The Lord Chancellor. — I was not aware, that ano- 
ther petition had been presented, that this petitioner 
might be permitted to prove his debt upon terms : or I 
should have looked to some cases, which I think bear 
upon this. I will not, however, on that account, delay the 
opinion I have formed on principle. 

I referred this case back to the Commissioners for 
more reasons than one : First, that it was stated to me, 
that the Commissioners had not determined, whether 
the proof should be admitted, or not ; in which case it 
ought not to have been brought before me : for another 
more important reason; that, it being stated, that the 
proof had been rejected upon an habitual practice, found- 
ed upon a power in the due exercise of a discretion to 
reject a proof under, such circumstances, I wished the 
Commissioners to consider, how that really stood. It 
seemed to me an extremely disputable princji|ile in a 
Court of Justice, that a man shall not vote in the choice 
of Assignees,, because, if chosen Assignee, I should re- 
move him I that it is assuming, that he would exercise 
that right for the purpose of choosing himself. 

Wi£ regard to the power of The Lord Chancellor to 
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remove an Assignee afterwards, if he has an interest ad- 1813/ 
verse to the other creditors, it is too late now to dispute Vv^^ 
that power, which has been constantly exercised ; and it Dk Tartet/ 
IS usually stated from the Bar, as raising a prima facie Cabroli., 
case for removal, that nothing \i2m been done by the As- rodabw, 
signee since his election; and that he has a material ad-~ Ex parte! 
verse interest. The Court has in many cases modified Modification 
that rule ; assuming that to be the rule. If the Assignee of the rule, 
has been permitted to acti if sales have been made, and*!'*'*" Aj: 
transactions of importance have taken place since his fntcrcsrad- 
election, the rule has been modified by limiting the ex- verse to the 
erciseofhis powers in that character, and giving powers other credi- 
to others, who had no adverse interest ; to prevept the pg^^^^by 
mischief, that would arise from having an Assignee with limiting and 
an interest adverse to the other creditors.. Accordingly, controlling hia 
in a very late case, one of two Assignees having an ad- ?***«*•» ^^^^'^ 
verse interest, I directed an action to be brought by the important 
other Assignee against him ; and that he should admijt transactions 
the Plaintiff to be the sole Assignee. have taken 

This case is therefore to be considered, first, with re- P'**^* *" •'**^ 
ference to the adverse claim of this petitioner ; and, se- Assignee or- 
condly, as to his interest in the bills. As to his adverse dered to bring 
claim, whether he is to be chosen, not by himself but by *« action 
other creditors, either sole Assignee, or a joint As- *^"*'J^j^^ 
signee, I am not now to determine, whether I am to re- ting the Plain* 
move him. It is enough to say, this case furnishes a* tiff to be sole 
strong adverse interest ; supplying a question very likely Assignee. 
to be tried between this petitioner and the general credi- 
tors ; and it may in that view be very pro.bable, that if 
chosen sole Assignee, he will not be permitted to remain 
so: but that question I cannot determine, until it is 
brought before me distinctly with all the circumstances'; [ 289 ] 
and it would not be just to this petitioner, to assume, 
that he will choose himself, if this is a case, in which he 
ought not to be Assignee. If he should do so, an appli- 
cation may be made, and will be decided without delay ; 
as it ought to be ; for, if, before an Assignee has acted, 
a clear, valuable, adverse, interest appears, his removal 
is almost of course. So, the Court has said, that a per- 
son with a clear, valuable, adverse. Interest, shall not 
vote in the choice of Assignees ; but has never a priori 
restrained him from voting ; and it would be too hasty to 
restrain him from voting for an unobjectionable person. 
His adverse claim therefore is not a circumstance, which 
ought to prevent his proving his debt ; but will be a cir- 
cumstance extremely material to be considered, if after 
the proof it should appear, that a use was made of it, 
iirhich would not be permitted : but I will not anticipate 
that. 
> As to the security, it is clear, that the proof ia to be 

Vol. I. 25 



989 



Oases in Chancery* 



1813. 

De Tastxt, 

Cahroll^ 

and 

ROBARTSy 

£x parte. 



[290] 



for so much as remains, after as much has been made of 
the security as can be ; and the reason of not admitting 
the proof in such cases is, that the amount of the debt is 
not ascertained : but that does not apply to bills ; which 
are not like an estate, t^at may produce more, or less ; of 
which no estimate can give the true value ; but« if the 
holder of bills will take them at the amount, which upon 
the papCr they import to secure, they may be worth lesSi 
but cannot be worth more ; and, deducting the amount, 
he is in the situation of any other creditor. 

Upon the whole, presuming to say nothing as to what 
will be done under the circumstances, except that, if 
there should be a necessity for a future application, and 
it should appear that the petitioner has an adverse inter- 
est, founded on a serious question of law, applied to 
facts, his election as Assignee will be a hopeless project, 
but not anticipating that, I think, he has a right to prove 
upon the terms proposed. I do not say, the Commission- 
ers have done wrong ; as there is a great difference be- 
tween what they can do, and what The Chancellor can*do: 
but my opinion goes this length, that I do not think I 
have the power to prevent his proving, because there 
may be a use made of the proof, which would not be per- 
mitted. 

Therefore let him prove upon the terms nroposed. He 
must for the present deduct the amount ot the bills cer* 
tainly. 



Feb. 13. De Tastet^ having proved his debt unde» that order, 
and Sotilla^ a creditor tor 10,000/. were chosen Assignees ; 
and a petition was presented, praying the removal of De 
Tastet. 

Mr. Lcachy and Mr. Montague^ in support of the Petition. 
—The result is just what was* foreseen; an appointment 
of Assignees, upon which your Lordship^s interference 
is indispensable. One is De Tastet himself; having an 
interest decidedly adverse to the other creditors in the 
important questioil upon his right to retain property, ob- 
tained under such circumstances : the other is a Spaniard^ 
unacquainted with the English language, the mtimate 
friend of De Tastet^ and under his influence. The late 
case of Safksbottom is decisive, that an Assignee, who 
insists on holding property against the general creditors, 
shall be * removed. These Assignees not having acted, 
there can be no objection to their removal. 

[ 291 ] Sir Samuel SomUly^ Mr. Bell, and Mr. Shadwell, for the 
Assignees, suggested, that the question might be tried 
with<Hit removing De Tastet^ by appointing another As* 
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sigpee for the particular purpose of investigating his 
claim to retain the property in dispute. 

The Lord Chancellor.— With regard to SoHlla it is 
Unnecessary to say any thing: the petition not praying 
his removal, I can make no order with respect to him. 
As to De Tastet I feel very much the circumstance, that 
he must now be a creditor for 86,000/.; and may be so 
for a great deal more ; and, if I could be quite sure, that 
I foresaw sufficiently to provide by any modification of 
the general rule, so as to secure tne interest of all the 
creditors, I should be glad to take such a course. It 
strikes me, that this may be attained by appointing one 
of these petitioners a Co-assi^ee ; the person so appoint- 
ed to be the only one to act in the investigation of Dc 
Tastefs demand ; and, if no more objection can be stated, 
I will make that order ; directing, that such person shall 
be considered as the sole Assignee in the investigation of 
this demand, and shall be at liberty to bring such actions 
and suits as may be advisable ; taking care, that the title 
of De Tastetj as Assignee, shall not be set up against 
them. As to the costs of this application, it is of course 
to give them out of the fund. The costs of the subse- 
quent proceedings must depend upon their issue. 
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Mr, Montague objected, that inquiries previous to the 
trial would be necessary, and difficulties would be thrown 
in the way of the new Assignee by the others. The order 
was however made according to The Lord Chancellor's 
suggestion. 
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liTN Hall, 

2}ec. n, 12. rpjjg blaster's report stated the marriage on the 9th 
foT^nUmlt of y^'y^ 1804, of Francis Leesmd Catherine BaU by banns: 
bymarrvinga Francis Lee being then in the thirty-sixth year of his age. 
Ward of Court and Catherine Ball in her seventeenth year ; that the mar- 
by commit- ^ riage was had without the consent of Sarah the wife of 
^s^ru^'case Thomas Johnson^ the mother of Catherine^ appointed by 
by directing a the Court guardian of her person; and after a proposal 
criminal pro- by Le^^ in the February preceding, through the mother and 
conspiracy' S^*"'^^*'** ^^ been rejected both by the mother and the 
&c. the sub- daughter. 

jeet of sound Catherine Ball being entided to considerable personal 
diKretion; property in the event, that she should live to attain the 
the ririit^to *S^ ^^ twenty-five years, by indentures of lease and re* 
interpose, lease, dated the 15th and 16th of ^tt/y, 1805, Francis Lee 
without com- in consideration of the fortune of Catherine Bally convey* 
»^cted*bT* ^^ estates at Calcutta in the East Indies and estates in the 
time»theex- County of Lancaster and other leasehold property and 
ercise of it was funds, to trustees; upon trust to sell and to stand po8-» 
dispensed with aessed of 10,000/. 3/. per cent. Consolidated Bank Amad- 
sunce^sriio*' ^^^*» therein mentioned to have been transferred by Fran* 
complaint CIS Lee to theip, and the moneys to arise from the sale of 
made for eight such estates, upon trust to pay 300/. * a-year to the wife 
^an"*Uiourh^ ^^^ ^^^ separate use for pin-money during the joint lives 
his^conduct ^^ herself and her husband, and the residue to the hus- 
would have band ; in case of her surviving him to pay her 500/. a- 
justified pun- year, and the whole yearly proceeds to him, if he should 
iwen"appli* survive her : and as to the principal in trust for the chil- 
cation, not be- dren of the marriage after the deaths of the parents, 
inganeedy equally, with survivorship, subject to the joint appoint- 
adventurer,^ ment of the parents, or in default thereof to the appoint- 
lteii?yr?dfor-"^«'** of the mother surviving. 

tune; having On the 11th of Aprily 1806, Mrs. LeevfM delivered of 
actually made a son, and on the 4th of August^ 1810, of a daughter. 
LtUemS*'"^ ^''- ^^ ^*^*°? instituted a suit in the Ecclesiastical 
under whidi Court against his wife for adultery, on the 4th of Decern^ 
the ch'ddren ber^ 1811, a sentence of divorce and separation a mensd 
had vested in- g^ ^horo was pronounced. 

iSte^g^ The Master's report stated, that the sum of 300/. a- 
conductby year, allowed* by the settlement for the separate use of 
the wife. The Catherine Lee^ was not at the time a sufficient provision 
the^^dnn ^^^ *^^^' considering her fortune ; and that 600/. a-year 
not to be af. ought to have been allowed ; submitting, whether after 
fected : but the settlement varied as between the husband and wife by increasing the pin- 
money, giving her some interest in future property, Sec. 

Pin-money subject to the property tax; not to a deduction for alimony ; as it b dear 
of maintenance. 

[ » 293 ] 
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the divorce it ought to be increased ; but in tnost other 1812« 
Tespects approving the settlement. Mrs. Lee objected to 
the report ; insisting, that,, as she was at the time of her 
marriage a Ward of the Court, and Mr, Lee married her 
in a clandestine manner without the consent or knowledge 
of the Court, the Master ought to have stated, that the 
aettlement was not proper ; and that her whole fortune in 

riession and expectancy ought to have been secured 
her and her issue, according to the case of MUlet v. 
£<nvse» (a) The Master having overruled the objection^ 
a petition was presented by Mrs, Lee^ that he may be di- 
rected to review his report ; that the settlement may be 
declared not a proper settlement ; and that the whole of [ 294 ] 
her fortune may be settled on her and her issue ; and in 
addition to the circumstances before stated alleging her 
age at the time of the marriage ; that the banns had been 
twice published, before she was made acquainted with it ; 
that Mr, Lee in his letters directed her, ifthe Clergyman 
should inquire her age,' to say she was twenty-four ; and 
stating cruel usage and desertion on the part of her hus- 
band, and that she had received nothing from him for 
the last three years. 

. Another petition was presented by Mr» Lee^ praying a 
declaration, that the settlement was proper, and a transfer 
to him of his wife's property ; stating, that in marrying 
urithout consent of the Court he had acted, though unad- 
visedly, from motives of affection and regard to his wife ; 
that he considered himself equal in family and fortune to 
her ; that the setdement was prepared and approved by 
her friends and Counsel ; that he had uniformly treated 
her with kindness and affection ; and by his indulgence 
had incurred gp-eat pecuniary embarrassment, not having 
yet received any part of her fortune ; that he was de- 
ceived as to her age ; believing it to be as stated both 
from her own representation and her general appearance ; 
also contending, that, as the infant son took a vested in- 
terest, the setdement could not be altered. 

Sir Arthur Ptggott^ and Mr, Harty in support of Mrs. 
Lee's Petition^ contended, that, under the circumstances 
of this case, the whole of the wife's fortune ought to be 
aetded to her separate use, and upon her issue ; excluding 
the husband from any participauon in it; referring to 
Stevens v. Spvage^ (a) Like v. Beresford^ (b) Winch v. 
yonesj(a) Chassaing v. Parsonage^(b) Wells v. Price^fc) 
Millet y.Rowse^(d) Bathurst v. Murray ^(e) Halsey v. Hal- 
^y(f) and Pearce v, Crutchjield. (g) 

raj 7 Vet. 419. faj p. 294. 1 F«. 154. 

rb) 3 Vea. 506. faj p. 295. 4 Vet. 386. 

rb) 5 Tei. 15. CcJ 5 Ve%. 389. 

Cd) 7 F«. 419. CO 8 ^«- J"*. 

CfJ 9 Ve9. 471. (gj 16 r«. 48. 
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1812. Mr. Richarda^ for the Trustees. 

K^ysJ Sir Samuel Romilly^ and Mr. Bell^ in support of Mr. h^s 

Baix P^^flion,— -The cases cited are instances of the seducdoa 

V. of young and inexperienced women^ stolen from the pro- 

CovTTf* lection of their fnends by desperate and needy adven* 
turers. This is a case of a perfectly different character; 
a marriage of a Ward of the Court, certainly without con* 
aent, and therefore not to be justified ; but the husband a 
gentleman of family and fortune ; who actually settled 
1000/. a-year : a connexion, which this Court would have 
approved, had an application been made for its sanction* 
The Court has not in this instance the means of compel- 
ling a setdement; as in most of the cases referred to; 
where the parties were committed ; and the execution of 
a settlement was made the condition of their release. 
This cannot be compared to the case of a setdement 
merely voluntary, the whole property belonging to the 
wife; as in Wdls v. Prtce^{h) and Halsey v. Halsey:(i) 
nor to Uie v. Beresford; (A) an attempt, by creditors of 
the husband, to interpose for the purpose of taking froia 
the Court the power of making a proper setdement i 
which the Court would not allow. 

[ 296 ] STtr Arthur Piggott^ in ^(^fy.— Admitting this setde- 
ment to be in itself not materially improper, it must be 
looked at as connected with the circumstances. This is 
not the case of a young man led away by the violence of 
his passions : but this conduct, had the Court been made 
acquainted with it at a more early period, must have been 
the subject of inquiry elsewhere. No rule is better settled 
than that a man, who has conducted himself in this man- 
ner, shall derive no advantage from his wife's property. 
The Court must discourage such conduct by withholding 
that property, which is its object. This setdement is vo- 
luntary so far as the wife is concerned ; being made after 
marriage, and not in consequence of anv agreement be- 
fore marriage ; nor could the child claim against the 
equity of the wife. The case of like v. Bmsford(a) 
has no such circumstances as these : the assignment was 
made for valuable consideration before the decree t yet^ 
the Court even in that favourable case would not let in a 
claim by assignment from a husband> who had married 
under such circumstances. 



Jkc. 12. The Lord Chancellor. — I feel very strongly the pro- 

riety of the expectation, which has been expressed, that 
shidl look into the documents of this most important 

ChJ 5 r«f. 398. fij 9 r«.471. 

CkJ 3 Ves. 50§. faj p, 296. S Fw. 506. 
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emse ; and with extreme apprehension, that in the course 1812. 
of hearing such a case, considerations, arising out of im- K^^nJ 
puted immorality, may have more effect, than they should Bau 
Bave, upon a judicial determination of what I ought to ^' 
do, I shall take some time, with the view to protect my- "**"* 
self from that danger. 

* With regard to the divorce, whatever Ae Legislature [ 297 1 
may do upon the fact of adultery, I am bound to consider 
Aese parties as mad and wife ; as having one child by 
the admission of both, and, according to the theory of the 
law, two children, of that marriage. I am not therefore to 
consider their separation as a dissolution of the marriage. 

In sending this case to the Master, though a case of 
contempt, I illustrated the principle, upon which I have 
uniformly acted, that what the Court will do upon the 
Bead of contempt must be the subject of its sound dis* 
cretion. Of the peculiar circumstances, now brought 
forward on both sides, I know nothing. It is not at pre- * 
aent my intention to say more than this ; that, if it was 
intended at the Bar to dispute the right of the Court to 
fake notice, at any time, of a contempt committed by 
anarrying a Ward of the Court, I do not agree, that time 
will affect the right of the Court to interpose. On the 
<nher hand I have no doubt, that, as the jurisdiction 
upon this head must be exercised according to a sound 
discretion, in cases of that sort, especially in such a case 
ito this, many circumstances must be considered, before 
the Court determines, what is to be done. 

I have no difficulty in stating, upon these affidavits, that 
if the case had been f»rou|llt forward immediately after 
the marriage, however painful the duty of interfering in 
Ais branch of the jurisdiction, inflicting personal suffer- 
ings upon parties, I could not have withheld the applica- 
tion of that jurisdiction ; unless I had taken another 
course ; and I take it to be entirely competent to this 
Court, as I have illustrated in my practice, not to confine 
itself to commitment for a contempt, but in a case, call- 
ing for severer punishment, to direct prosecutions, of 
various kinds : in some instances for a conspiracy, in [ 298 ] 
others, as in the case of JUiHet v. Rowae^ (a) for an offence 
of another description : not that this Court is to punish 
immorality, as such : but if it discovers, as in that case, 
gross immorality in circumstances, forming a contempt. Immorality, 
the Court has always been in the habit of attending to" JJl'^^^^*^^ 
such circumstances. When that case occurred, I was Equity; but 
Attorney-General ; and Lord Loughborough directed me considered in 
to look into the circumstances, and prosecute. We had P^»n»»Wns«>n- 
a difficulty in prosecuting for perjury ; that the Statute ^ ^ 

fa J 7 VcB. 419. 
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1812* does not give the power of administering an oath : but- 
UvN> I found authority enough for indicting. It was not for 
Baix immorality that the prosecution was directed; but for 
^ZL. ^° ^^^ done in the course of committing a contempt of 
this Court; and Thompson was convicted; and suffered 
the pillory. (1) 

I do not mean to represent this to be such a cftse as 
that : but, if this case had been immediately brought for- 
ward, I should have thought the only notice to be taken 
of it was by commitment. I cast no reflection upon any 
of the gentlemen, who were consulted professionally, for 
not bringing i( before me. It is much too delicate a sub- 
ject for blame, that they did not expose persons, consult- 
ing them professionally; and though some gendemen 
would have refused to be concerned, that is too much to 
expect frdtoi a professional man. It is too much even to 
suppose, that he has a right to say so. No blame there- 
fore attaches to the fact, that the Coui^ did not sooner 
hear of these matters. 

The Court however has now heard of them ; and I do 
not agree, that there must be a complaint. The Court, 
if informed of such a transaction, has a right, and may 
[ 299 ] under circumstances be bound, to take notice of it ; and 
the fact, that there was no complaint, if it stood alone, 
must have weight in the question, whether the Court is 
to interfere. This case goes far beyond that. It is evi- 
dent, that the moral natures of these marriages, with 
Wards of the Court or not, diifer as much as light and 
darkness. Some are very flagitious: others venial. I 
agree, the marriage of any yfbng fady, against the con- 
sent of her parents or family, is thus far to be regarded 
as an act not to be approved, that it imposes on the hus- 
band an obligation to make atonement during his whole 
life : but under many circumstances it is excusable ; and 
it may have arisen from an imprudent exercise of very 
virtuous motives. If, however, a marriage of that sort 
is a robbery both of the person and fortune of the ladv« 
I say, that in a moral view, though I have nothing to ao 
with that, there are few crimes more aggravated. 

Under whatever circumstances the marriage was had, 
these parties, it is said, lived together many years in con- 
jugal happiness : but after the birth of one child, acknow- 
ledged by both, and of another, whom for the purpose of 
this settlement I must consider'as belonging to them, that 
happiness was determined by the adultery of the lady ; 
and the question now is, what I am to do with reference to 
this contempt, committed in 1804, disclosed to the Court 
in 1812, with all the circumstances occurring in the inter- 

(1) ffade ▼. Bmughm^ po$t. 3 vol. 172. 
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val; aad what I .am to do in ^ oint j^f settlement; not 1812. 
considering, whejther it is a voluntary settlement or not ; \,0^v\J 
and if it is, clearly by the approbation of the Court it Ball 
will become not voluntary. . -^•• 

The principle, I admit, is, that the wife has the same vouns. 
right to call upon me for a proper settlement, as if no 
such settlement had been made : but I must also consider, [ 300 ] 
how far the interests of the children may be aflPected ; and 
a further serious consideration is, that, if the Court is 
satisfied^ that diis sort of proceeding has been a mode of 
purchasing off the notice of the Court, that circumstance, 
when it comes to the knowledge of die Court, must re- 
ceive attention. Sensible of the imporunce of this case, 
I shall consider it with an anxiety to guard against per- 
mitting any thing to be mixed with my view of the cir- 
cumstances, except what belongs to a judicial considera* 
tion of them. 



The Lard Chancellor. — ^When a lady, having property 
in this Court, marries after she is of age, the Court does 
what it can to obtain a proper provision for her ; having, 
as there is no contempt committed, no means of enforcing 
a settlement, if the tiusband does not seek to lay hia 
bands poon the property : but, if the marriage is a Con- 
tempt, tne Court, vindicating its jurisdiction, is enabled 
by imprisonment to compel the husband to make a proper 
settlement. In this case the Court was npt informed for 
eight years of the contempt, that was committed ; and 
considering the case with the view to determine, how far 
it ought to interpose on that ground, the Court^waya 
has regard to the subsequent conduct. 

The scheme of this settlement, with regard to the pro- 
perty of the husband, is to devote the whole of that set*^ 
tied property to his children by this marriage, without 
any reservation for children by any* other woman, equally, 
with survivorship, subject to the joint appointment of the 
parents, or, in de&ult of a joint appointment, to»the ap-» 
pointment of the wife surviving; though the property 
was the husband's. This settlement, though in its im-» 
mediate effect proposing to secure about 1000/. a-year on 
tbe part of each, reallyl>inds all the interests which JUrs. 
Lee might take by the c^aths of any of her brothers and 
sisters, who have a for^ne equal to hers, in infancy or 
before marriage ; binding all her interests, either in actual 
expectancy, or that might happen to devolve upon her j 



1813, 
JmL 13. 
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{(1) Boward ei ux, v. MofaU, 2 Johns. Cha. Rep. 
1 Desaus« Cha. Bep. 567.| 
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1812. the subject of settlement t>ii his part being only a capital, 

Vxv>J producing 1000/* per annum. There is, I understand, no 

Ball such instrument actually in force, as is suggested to have 

r L . jL ^^^^ executed by her just before the birth of the first 

•mm. jjhiij^ operating as an execution of the power over this 

fund ; the capital of which therefore is now undisposed 

of; and, if there are.no children having a vested interest, 

the trust is for the husband, his executors, &c. There is 

no increase even of the pin-money, no interest whatsoever 

to her during his life in the product of property devolving 

to her. As to the legitimacy of the daughter, which is 

<Ksputed. by Mr, Lee^ the Court cannot enter into that 

question ^ but must for the present takie her to be legiti* 

mate. 

. Both parties are dissatisfied with the Master's report. 
The petition of JUrs. Lee insists, that the settlement ought 
to be according to that which was directed in the case of 
Jdilkt v» Row8e;(a) devoting to her separate use the 
• whole proceeds of her fortune in possession and expect* 
ancy, and providing for her children by any husband ; 
grounding this claim upon what is represented to have 
been the doctrind of the Court, as applied to a person ia 
her situation, married as she was, a Ward of the Court, 
the marriage therefore without leave being a contempt 
by the husband ; and partly also upon objections urged 
against the settlement, as prepared, even if she should 
L 3^ J not be entitled upon the circumstances attending her mar- 
riage. 

When that petition, which communicated the fact of 
the marriage of a Ward of the Court without leave, and 
therefore a contempt committed by the person so marry- 
ing, wtfs first before me, I knew no more than that (act, 
that a contempt was committed in 1804; that it was not 
mentioned to the Court ; that they lived together, as I 
must take it, in harmony, until 1812; and then on the 
part of the wife elopement, adultery, and a sentence of 
divorce a.menad et thoro on that account, took place ; and 
though I have no doubt, that, whether the communicati<m 
of the fact, that a contempt has been committed, comes 
early or late, the Court has jurisdiction, and may feel a 
duty, to punish that contempt, yet it would not be a very 
wholesome exercise of discretion* to visit that offence 
strongly, if upon attention to qjrcumstances, that have 
occurred in the course 'of six, seyen, or eight vears, not 
very strongly called upon to vindicate the jurisdiction; 
and in these cases, where it is exercised really for the 
benefit of the party, the Court ought to look with great 
attention to all the circumstances of ea9h case. 

faj 7 Vet. 419. 
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Facts have been since disclosed, which are said to be 
trrelevant: but I cannot agree, that the manner, in which 
the marriage has been contracted, may not call for great 
attention in the formation of the setdement of the lady's 
fortune. These circumstances, which have since come to 
my^nowledge, not only justify, but, if the communica- 
tion had been recent, would have 'compelled me to take 
very strong steps in support of the jurisdiction ; and I do 
not think, I ebuld have been excused, if, besides taking 
care of her fortune, I had not directed a prosecution for 
a conspiracy against these parties. 

The question, now before me. Is a very difficult one. 
First, this is not at (his moment a case, where the only 
interests to be. considered are those of the husband and 
wife ; as I do not see my way to any alteration of this 
settlement, which would prejudice the admitted interest 
of one child ; and that, which I must at present take to 
be an existing interest in the other. This Court could not 
permit the husband to do any act, which woulddisap- 
point those interests. As to the capital- therefore, and 
the interests of the children in that capital, I have not 
tbe power of making any alteration ; if it was fit to do so. 

Another view of this case is very material. I do not 
understand the doctrine of the Court, with regard to the 
effect of the marriage of a Ward, to be, as to her property, 
precisely as it is represented by Mrs. Lee^s petition. If 
the case was such as she states, a beggar marrying for the 
sake of the fortune, the Court has been in the habit of 
not permitting him to touch that fortune, which was his 
object; and in cases, whertf there are many good reasons 
against so acting, I admit, the Court has generally taken 
that course : • but it has never gone the length, that, if 
this species of indiscretion has occurred, which the Court 
must punish by commitment, but which brings together 
persons of equal rank and fortune, and as considerable a 
settkmentis made by the one as by the other, no attention 
IS to be given to an equivalent provision, made by the hus« 
band for the igife and issue. That doctrine has never 
been stated ; and is not consistent witii the principle, on 
which the Court acts. 

It is very difficult to establish, that I can now hold that 
settlement to be improper, which the CoUrt, if its atten- 
tion had been called to the subject, would have approved 
in 1805 ; not however meaning to say, that this settlement 
would have been approved: but the Court would not 
from subsequent circumstances disapprove a settiement, 
which, if called to the consideration of it immediately 
after the marriage, it would have approved. As to the 
conduct of this lady herself, it would require much more 
attention, if it was not to be urged in her favour, that the 
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' 1813. tranaactions, which took place in the circumstances of ber 
V/vO marriage, might have led her into that misconduct, which 
Bau is now made the subject of complaint. There is however 
^ '^' this misconduct ; and with regard to exercising the juris* 
Coum. jiQ^QQ ggainst the husband by directing a proaecudcm 
now, it comes somewhat too late for that. I am not 4is- 
^ posed either at this day to exercise that jurisdictioo, 
which the Court usually executes, by. imprisonmeiit; 
where a prosecution is not directed ; and as to the inte- 
rests of the children, it is not possible to alter them. 

The result is therefore, that I am inclined to aker in 
some respects, which I will communicate, the provision 
as between M^. and JUrs. X.^, the provision as to her in- 
come, but not to the extent, in wnich the Master pro- 
Eoses alteration, as to her future expectations, by giving 
er some interest in what may come to her in consequence 
of those expectations. As to the second point, the 500/. 
a*year, proposed as maintenance for the children of that 
marriage, I am hot quite determined ; having consider- 
able doubts, whether it is wholesome to place children 
out of the control of the parent by giving them an inde- 
pendent fortune in his liife. With regard to the other 
parts of the case. I shall propose some alterations ; and, 
abstaining now from directing a prosecution and impri- 
sonment for the contempt, I desire, that this may not be 
drawn into a precedent, or stated as an example in any 
future case, not consisting of the same circumstances ; 
[ 305 ] forbearing from that upon attention to the facts of the 
marriage in 1804; that they lived, as appears to me, in 
harmony a considerable time afterwards, and the circum- 
stances of the conduct of both since ; and widi that ob- 
servation I part with the case. 



Tke Lor^ Chancellor on.a subsequent day said, under 
all the circumstances the pin-money must be 400/. per on- 
num /and that it must be subject to the property-tax : but 
the alimony should not be deducted ; as, if they had lived 
together, she would have been entitled to maintenance 
beyond the pin-money. 
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KNOWLES IF. BROOME. L«rco«'« 

^fhe Maater of the Rohu for The Lord Chakcellor. ^^ i^- 

UNDER a bill of foreclosttre, the Defendant diacond- 3*1™^. <^"- 

iBg, an otder was obtained for Ae Defendant to appear p^crto^a 

by a certain da^ ; a copy of which was according to the bill of fore- 

Act (a) of Parliament posted up at the Soyal Exchange^ closure under 

and inserted in the London Gazette i but the Parish Church 8t*t, soto. 2. 

of Crippkgate^ where the Defendant last resided, being f; ^; %^^ 

tiien under repair, the Plaintiff could not comply with the church haying 

direction of the Act, requiring, that a copy of the order been prevent- 

shaU be published in the Parish Church immediately ^'^^*>«.''»- 

*»-..*.. < aer repair. 

after divine service. ^ 

The repairs of the Church being completed, the Plain- [ ^^ ] 
tiff moved, diat the Defendant may be ordcfred to appear 
to the bill on or before tiie 27th of February next. 

Mr. ShadweU^ iu suptort of the Motion^ mentioned the ^ 

case of WilUnaon v. Coker. (a) 

The Muter of the RoUa made the order on the autho* 
rity of that case. - • 

CaJ SUt. 5 Gm. 2. c. 25. $. I, faj p. 306. 1 IHck. 74. 



MOSS V. BROWN. 1813, 

Lixcolh's 

THE Defendant, confined under criminal process, havv j^„ ^^^ 
ing been brought up from Newgate^ turned over to the ;Feb, 25* 
^et^ and then carried back to Newgate^ (a) under the The process 
Order of this Court, the Plaintiff moved, that he might, ^ obtain a de- 
iHiless the Defendant should put in his answer by a ccr- ?]J^^* ^" 
tain day, be at liberty to apply for the Clerk in Court to pUed to a pri- 
attend with the Record of the bill, in order to take it pro soner in JWw- 
confesao. The Register declined drawing up the order, i^o^? under a 

Mr. Shadwell^ for the Motion, relied on Pendergraet v. ^nceTwho^'f 
Saubergue. (b) brought up by 

hubetu cwjmt^ 

The Lord Chancellor— The case of Rogers v. ^^''•*- ™amlcdimmen 
patrtck,(c) shows the difficulty * of applying this process to diately; and 
cannot, as in a ci^il case, be turned oTer to the Fleet cum catuU, aubject to the further 
proceaa by oHat habeai corpua, &c. 

[*aor] 

raj Moat V. Brown, ante, 78. f 5 ) 2 Dick, 535. 

CcJ 3 r«. 471. 57X 
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** 1813. crnninal cases; and theVeason is, that tlie wrii^of a/iot 

V/vO habeas corpus cannot issue except to the prison of the 

Moss Court. A Defendant, confined in another prison, in a 

^ *• . civil case, is turned over to the Fleet cum causts ; and 

**^** may be bsought up repeatedly : but, when brought up 

from confinement under a criminal^ sentence, he must be 

returned immediately : he cannot be kept an instant, (a) 

The difficulty, which is not the less material as being an 

objection of form, is, that the Defendant is not in a ptace^ 

where the process of this Court cad^reach him. (1)^ 



No order was made, (b) 

faj Lloyd v. Paidngham^ 15 Ve9. 179. In The AUomey-General T.. 
Smith, 1 Dick, 135, the cause of the imprisonment does not appear. 
fbj As to the process under the Statute 5 Geo, 2. c. 25, against an ab- 
onmng'Defendant, see Kwrwlet v. Mro^me, the preceding case. 



« 



SCO! 

• {X) Jnon. MohX^, 237, .where The Lord Chancellor, as one of the 
CommisiionetB of Oyer and Terminer, gave leave to serve a person with 
a mbpmna who was in confinement in J^ervgate for murder, of which be 
had been indicted, and a special verdict found. But Mtmn v. PaiiHium, 
9 Mod. 266, Ehard v. JVarren, 2 Ch. Rep, 7% and Thomae v. J9ne9, AWr 
50» appear to be cases merely civil. 



1813, GRIFFITH 1^. WOOD. 

ItlVCDUf's 

^^15!" A GENERAL demurrer having been allowed in AprU, 

Full costs ^^^^r ^^^ ^^ usual order drawn up for the common 

on a demurrer costs^ the Defendant moved for the full costs, on the 

allowed to a ground of the Plaintiff's vexatious conduct ; the bill, to 

Adam's ^""^ ^y^^^ the demurrer was allowed, being * the third filed by 

cause, under ^^^ ^^^ the same cause ; and he had since filed a fourth. 

the General Sir Samuel RomiUy^ and Mr. Cooke^ for the Motion^ re- 

<*^®^» ^'^k^ ferring to the General Order of Lord Loughborough and 

sMiTent appli- ^^^^ Alvanley, (a) said, the objection, that further costs 

^^n. . ' had not been given, when the demurrer was allowed, had 

[ * 308 1 ^^^° overruled upon a plea allowed to one of the former 

bills : the Court giving further costs upon a subsequent 

application. 

The Lord Chancellor made the order, (l) 

CaJ 6th February, 1794^ 4 Bro. C. C. 545. 

(1} This case was followed in fVoodv, Ih/netey, IMadd, 32, 
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TOBIN, Ex parte. Jan. 27, 2«. 

Ftb, 12« 

THIS petition was presented by a joint creditor, who Certificate 
liad taken out a joint Commission of Bankruptcy ; pray- under a 8ei>a' 
ing, that a separate Commission agains.t one of the part- "on ofBank- 
ners may be superseded; which was resisted on die ,uptcy, l^rt^' 
ground, that under the separate Commission the Certi- before The 
ficate had been obtained ; and lay before The Lord Chan^ ^^ ChxneeU 
Cf/for for allowance. t^^^t^y. 

Sir Samuel RomtUt^^ in eupport'ofthe Petition. — Even if edbytuing 
the Bankrupt has absolutely got his Certificate, your outajomt 
Lordship will either supersede the separate Commission, ^^S?^^"" 
or g|ive the joint creditor an opportuni^ of assenting to lowing the" 
or dissenting from the Certificate ; as in the late cases. Certificate* 
£x parte Fowkrj Patten^ and Wilson^ without any pre- "«"PO"«wfing 
tence of misconduct. The only object of this petition ♦is, Jjj^^^*" . 
that the first Commission may proceed witnout all the "on, and™"^ 
difficulty, that must be the consequence of sustaining the transferring 
separate Commission. Admitting the conduct of this ^^^ proceed- 
Bankrupt to be fair, he has obtained his Certificate with p'J^fe'fothg 
great expedition, in three months from the date of the other Corn- 
Commission : the debts proved under that Commission mission, 
being only 400/. ; though he is \ debtor to the amount [ • 309 1 
of 60,000/./ and no joint creditor having proved except 
the petitioning creditor. The great inconvenience that 
may ensue, will induce your Lordship to pause, before 
you decide, that a Certificate, signed in three months 
under a separate Commission, the other partner not hav- 
ing then committed an act of Bankruptcy, shall prevent 
a joint Commission. • 

Mr. 'Belli for the Bankrupt under the separate CommiS'^ 
sion^ urged, that The Lord Chancellor^ in Ex parte Ham^ 
per^ (ay and many other cases, had declared, that a Certi- 
ficate, having got the length of being laid before The 
Lord Chancellor for allowance, should not be defeated by 
suing out a joint Commission. 



The Lord Chancellor said, the Bankrupt must have Jan. 28. 
his Certificate on this ground ; that the petitioner had 
permitted it to proceed, until it n^s ready for allowance, 
without any application to come in for the purpose of as- 
senting or 'dissenting; under which circumstances it 
would be very hard to permit him to stop it. 

CaJ 17 Vta. 403. 
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^ 1813« t Mr. Bell mentioned Ex parte Leaoerland; (h^^ as con» 

Ovx/ finning the opinion expressed in Ex parte Hamper^ that 

ToBiK, * the. Certificate would be destroyed by superseding the 

fx parte. Commission. 
t-Frf. 12, 

[ * 310 ] The Lori Chancellor. — ^I think, I may grant .the Cer* 
tificate, impounding the Commission with the Secretary^ 
»ot to be produced without my order. That was the course 
I adopted in the late case Ex parte Hawson, (a) supers 
seding the joint Commission against the two. I will make 
that order with the addition, that all the proceedings 
and proofs of debts shall be transferred to the other Com* 
mission. 

fAji-tf/*.145. faj p. 310. ^jrt«, p. 160. 



1813, BROWNE V. BYNE. (1) 

r4b. 11. 

Order to dis- IN May, 1809, a bill was filed for the specific per- 
mist the bill forihance of an agreement ; and a bill for the purpose of 
^^*"^^ having it delivered up to be cancelled: in both suits 
though re^. answers were put in. On the 30th May, 1811, the De* 
Itf according fendants in the cross cause obtained an order to dismiss 
to the present ^jj^ cross bill for want of prosecution : but the usual Cer- 
rcquSrtngno- tificate, obtained from the Clerk in Court for that pur- 
tice, if before pose, had not, when signed by the Six Clerk, the proper 
replication, concluding words, ^^ since which qo further proceedings 
Cllrk'sCerti- " ^*^^ ^^^^ *^*^*" Those words were afterwards added 
Hcate at the ' ^y interlineation. That order was not drawn up : but an- 
timeofmak- other motion was made on the 12th May, 1812, to enter 
ingthcmo- ^g order nunc pro tunc; and the order, made on that 
^"Jj.^*^^"*" motion, was not served until the 30th of jfanuary, 1813. 
costs upon the ^ A motion was made to discharge the order to dismiss 
Defencunf 8 the cross bill on afiidavit of these facts, and that no notice 
lachet, ^1^3 given of the motion to dismiss. 

[ * 311 ] jjfr. Hally in support of the Motion, contended, that the 

order had been obtained by surprise, and against the usual 

courtesy of practice. 

M". Cullen, for the Defendant, insisted, that the order 

was regular according to the practice, as now settled^ 

that notice is not necessary, (a) 

fa J Degrave* v. Lane^ 15 Fe». 291. JSTaylor v. Taylor^ Jackton r. Pow^ 
naly. 16 r« 127. 204. 
(1) See MtometfGmena v. Finch,po9L 368. Day v, Snee, pMt, S toI. 

. 170. 
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The Lord Chancellor.— This motion depends on two ItlS. ' 
circumstances* If the words interlined stood originally \^vNi/ 
part of the Six Clerk's Certificate, then the order to dis- Bsown 
miss the bill was regular : if those words were not^rigi* ^•^ 
sally there, it will probably turn out, that the Register^ 
when applied to, for the order, observed the omission ; 
and those words were afterwards inserted by the Six 
Clerk. Considered with extreme strictness this is not re- 
gular ; as, when the application is made to the Court, I 
must understand the order as at that time made, and the 
recital as correctly true ; which it was not : but that strict 
regularity would introduce mischief in actual practice i 
the general convenience being much forwarded by this 
^XUnuoaoixki^ Register^.ib) * 

The point, now to be considered, is, what has been 
done upon that order; and, if nothing has been done, 
whether the party ought not to be now put in the same [ ^13 ] 
aituation, as if upon notice they had come to the Court ; 
proposing upon the nature of the two causes to discharge 
the order* to dismiss under the circumstances of both 
causes, and upon terms. Here is a bill for the specific 
performance of a contract, and on the other hand a cross 
bill to rescind it. I do not enter into the merits further 
than the observation, that there is a necessary connexion 
between these suits. Answers were put in to both bills 
so long ago, that an order was made on the 30th of May^ 
1811, to dismiss the bill in the cross cause on the ground 
that no step had been taken by the Plaintiff iA that cause 
fbr three terms. That bill was dismissed by the order ; 
supposing it regular : but no proceeding was had for the 
purpose of drawing up that order for a year ; and after 
that delay they applied to draw it up nunc pro tunc. Hav« 
ing obtained that order, they take no sjtep to serve it until ' 
the 30th of Januaryy 1813. In the mean time nothing was 
done in the original cause. 

The present applTcation is made as soon as could be 
after the first effectual service of the order, made o|i the 
3Qth of May J 1811, the moment they knew of that pro- 
ceeding to reinsute the cause. If I could have reinstated 
it immediately, upon the nature of both causes and their 
connexion, why should I not do so now nothing being 
done on the otner side ; and the order not served until 
January y 1813. ^ . 

I have no difliculty in saying, I will discharge this 
order without any costs ; that it may be understood I do 
so on account of this delay. 

fbj Sec WiUt V. Ptt-yA, 10 Ves. 402. MKMahtmv. Siswn, 13 Km. 465, 
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1813. 
reB. 12. 20. 26. WRIGHT V. ATKYNS. 

{17 F«.255.) • 

?r* V^ '^' "^^^ decree, pronounced at the Rolls in this cause, (a) 
Ibr cvYr^'^"in declaring the Defendant tenant for life in her own right, 
"the fuileit and a trustee as to the remainder in fee for the Plaintiff^ 
<<confideoce» and giving the directions prayed accordingly for nusing 
wh^^dewase *® charges by a sale, &c. Ae Plaintiff moved for an in- 
'<she will de. junction to restrain her from tutting timber, &c. She had 
«<vise the pro appealed from the decree at the Rolls, 
u f^^^J^hl^ ^' i?icAarA, Sir Samuel Romilfy, and Mr. Heys^ in stOn 
iiir^smun^ ^©rr of the Motion^ urged, that, whatever question might 
to an estate be made, whether a decree should be executed pending 
for life by de- an appeal, there can be no doubt, that a party shall not in 
crce *t the direct defiance of the decree be permitted to do irrepara- 
^:^'^t ble mischief. 

joined from Mr. Leachy Mr. HaU^ and Mr. BeU^for the Defendant^^-^ 

cutting timber The effect of this will is, that the Defendant has the in- 

' pending an ap.|j^^ij^„^g ^^^jl .^^ executes what The Master bftheRolk 

^ ' considers a trust. What is the analogy between such an 

estate, and a mere legal tenancy for life ? The bill does 
not pray an injunction ; which this Court is not in the 
habit of ' granting withgut a special prayer: Saoory v. . 
Dyer; (b) and there is the less reason to stretch the prac- 
tice in the instance of a trust of this- indefinite descrip- 
tion. 

Mr. Richards^ in Reply.^^The estate, which the De- 
fendant takes under this will, cannot be distinguished 
from a legal tenancy for life ; and surely without putting 
[ 314 ] the party to the inconvenience of filing a new bill, pray- 
^ ing an injunction, this Court will interpose to restrain a 
tenant for life from committing irreparable injury. The 
decree at the Rolls standing unreversed, the clear right, 
arising under it, cannot be affected by the mere omiMioii 
to pray an injunction. 

The Lord Chancellor. — In all these cases upon words 
of recommendation, trust, confidence, &c. the party has, 
according to all the authorities from Hobart downwards, 
a power of disposition in favour of any person, answer- 
ing the description at his deaA. With regard to die in- 
junction there is a distinction upon the practice; gene- 
rally if the bill does fiot pray an injunction, the PlaintiflT 
cannot move for an injunction under the prayer for gene- 
ral relief: but if after a decree for an account^ under a 
bill for foreclosure, the mortgagor attempted to cut tim- 
ber, the Court would enjoin him, though there was urn 

fa J \7 Vt9. 255. ^h) Jh^. 70. 
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prayer for ihftt* (1) I incline to think, that whether the 1813. ' 
jQefendant is tenant for life without iq^peachment of v^v>^ 
waste or not, after this decree for a sale of part of the Wsioor 
estate the Court would not permit any one to cut timber ^^J"^^ 
in the mean time. As to the rest of die case I will grant 
the injunction at present; considering it open, if the De- 
fendant chooses to apply at the next Seal. 
• 



A motion was tnade to dissolve the injunction. P^- 36* 

Mr. Lemti^ Mr. Hall^ and Mr. Sellj in support of the 
Motion.'-^The object in cutting this timber, which was fit 
•for cutting, was to. repair the mansion house, in a ruinous 
and dilapidated state. The question is, whether under 
this devise the Defendant can be considered in any other L ^^^ ] 
light than as a tenant for life without impeachment of 
waste. She was evidently the primary object of the tes- 
tator's bounty ; who, it must be conceived, intended to 
give her for her life the most beneficial interest. The 
Court, restraining her interest to a tenancy for life, pre- 
venting her alienation, did not mean to impede or restrain 
the full use and enjoyment during her life, as if she had 
the inheritance. The objection, diat the injunction is not 
prayed, must not be overlooked. ^ 

Mr, Richardsy Sir Samuel Romilly^ and Mr. Heys^ for 
the Plaintiff. — Until this decree is reversed, it must be 
presumed to be right, and accordingly must be obeyed. 
The decision in Dyer ^( a) upon which it is founded, has 
been approved by Lord Hobart and Lord Hardwicke, 
This decree has decided, that the Defendant is not en- 
titled to the inheritance ; and an estate for life is always 
impeachable for waste, unless by positive limitation. That 
restraint is an incident of every tenancy for life. The 
timber is part of the inheritance ; as much so as the soil, 
mines, &c. The power^, which it is contended she has 
by this devise of selecting the object, on whom the in- 
heritance shall devolve, cannot enlarge her interest ; or 
make it more than a mere estate for life. 

The Lord Chancellor. — I have not the slightest doubt Feb. 26, 
that the testator did not mean that the Defendant should 
be impeached for waste : but I cannot avoid the construc- 
tion, that her heir at law would be a trustee for his heir 
at law ; and then the consequence must atti^ch. This sort 

CaJ Chafman*aC9ae,I)y, 333. 

CJ) Ab to granting injunction after decree, Hardcastle v. Chettle, 4 Bra. 
€. C. 163, jPaxton V. DtmgloB, 8 Va. 520, Mother v. Reed, 1 Ball U Beat, 
318, and FwIy, Crompion, 1 Cox, 296« See The Lord Chancellor^ t obser- 
vations as to granting, a netxtat not prayed for by the bUl» 18 Fm. 354. 
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18iS« of trust is generally a surprise pn the intentioii : but it is 

s^^^rsJ too late to coycct that. 

Wkisbt ^ I certainly do not knqw a case that resembles this. The 
^' effect of the will, upon the doctrine of this Court, reducing 

TKTifg. ^Y^^ estate to a tenancy for life, the consequence seems to 
[ ^^^ J follow ; unless it is better excluded than it appears to be 
by this will. Conceiving these cases, upon words oC 
hope, confidence, &c. to be generallysdecided against the 
intention, I have endeavoured to raise a distinction in 
the Defendant's favour, but cannot. I do not believe the 
testator intended a mere trust: but that must be the von* 
struction, if the word ^^ family^ is properly construed, (l) 

(1) Coop, Sep, III. 



1813. BYNE, Ex parte, (2) 

yeb.20.22. ' ^ ^ \ 

•^P^^"**" AN application was made on affidavit, without a peti- 
missionen'c^ tion for the discharge of a person, arrested under the fol- 
Bftnkraptcy, lowing circumstances. 

without a Bum- Under the order, lately made by The Lord Chancel^ 
r^^'^^athT" '^''^ ^^^ ^^^ proceeding in the examination of Bryant^ a 
^wi^s materia] Bankrupt, as far as it related to the title and value of the 
witness, and estate at Woldingham^ a meeting was held at Guildhall i 
not contra- ^^d was adjourned for the purpose of having a private 
tected £)m n^eeting ; at which Byne attended, without a * summons^ 
arrest, while tendering himself to the Commissioners as a witness. 
Temaining, The Commissioners acceding to a proposal, that the wit- 
T^^ ***^*"*^ nesses should be examined apart, Byne by their order 
byordcrfor* withdrew; and soon after he had left the room was arf 
the purpose of rested at the suit of the Bankrupt upon a judgment ob« 
separate exa- tained in the year 1806. 

wlSfwtJiAl^ *$/> Samuel Romilly^ in support of the Discharge^ resist- 
ing: whether ed an application for time to answer the. affidavit; ob* 
while going, serving, that in the mean time the party is in custody un« 
^X3i t b i^^^y » ^"^ referring to Aykfs Case ; where Lord TTlur- 
dischamdim^ '"^^ ^^^ ^^ examination viva voce. 
mediately, by Mr. Cullen^ for the Bankrupt said, that for the purpose 

the party in of an examination viva voce the client must be produced. 
thefivBtin- ^ 

obeyed, to be ^^ Zor^ CHikNCELLOR permitted the applicadon to 
extended to proceed ; observing, that it may happen, that the client 
the officer, cannot be produced ; that this,' being in Bankruptcy, i& 

Application at the Bar without a petitioa the proper form in sm^ a case; snd'taaft ta 
SDiwer the affidavit refused. 

fa J Ex parte Bnfont, ante. (3) 1 Bo9t^9jBank. Que, A5U . 

[ • Sir ] 
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the proper form of application : and that it must be heard * 18t3. 
immediately, in order to an immediate diptermihation, CorO 
whether it would be right to act, Bt»«, 

^r Samvet Romilly^ Mr. Beil^ and Mr. Montague^ in ^P^e, 
9Upport of the application to discharge. y-Th^ only ques- 
tion is, whether a person, attending Commissioners of 
Bankruptcy, without a summons, for the purpose of being 
examined, is entitled to protection from arrest. There is 
no doubt of the right of this person to be discharged, ac- 
cording to your Lordship's opinion in Ex parte King, (a) 
that a creditor, attending merety to prove his debt, with- 
out a summons, is protected. This person attended in [ ^8 ] 
consequence of your Lordship's order, to give material 
information relative to the estate, which was the subject 
of that order; and having also a claim on the proceed- 
ings under this Commission, depending on his right to 
thia estate^ which he sold to ihe Bankrupt ; but has never 
received payment. Immediately on leaving the room by 
order of the Commissioners, who thought it right, that 
the witnesses should be examined apart, he was arrested 
under a judgment obtained by the Bankrupt in 1806. 
The public meeting at Guildhall^ restrained by the late 
order to an investigation of the title and value of this es- 
tate, was adjourned for the convenience of the Bankrupt 
that the inquiry might not be public. The protection 
clearly extends to all persons generally, coming to assist ' -^f - 

in the administration of justice^. This person was attend- 
ing at the moment for the purpose of being examined ; 
and went out by the direction of the Commissioners 
merely while the other witnesses were under examination. 
He was arrested upon a writ, issued on the same day 
while the inquiry, was proceeding, by the Bankrupt ; who 
is not the creditor; the right to the debt having passed 
to his Assignees. The arrest is therefore clearly illegal ; 
and the costs are not an adequate compensation.' 

Mr. Ctdien, for the Bankrupt. "^Tht extension of the 
privilege now sought goes beyond all precedent. - In the 
case otMeekins v. Smith (a") the party, though attending 
certainly without a summons, was called on to attend 
in respect of the relation he had to the cause : but the 
consideration as to the attendance of witnesses is very 
diiFerent. They are entitled to protection only as far as [ 319 ] 
their presence is necessary for the interests of others. 
This person is a mere stranger as to the inquiry before 
the Commissioners ; with no direct interest to be affected 
by the proceeding under this Commission. He must there- 
fore be considered as a volunteer, attending from motives 
of curiosity* *The distinction of this case from^Meekina v. 

("aj 17 r«. 312. See 316. foj p. 318. liT. -»/«*•. 63(K 
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1S1S« Smith is, first, that this is not a cause : secoadty, that 

K^'Tsj this person vt^s not called on to attend. He was neither 

Btni, a party, nor a person interested. Your Lordship's obser^- 

£x parte, vations in Ex parte King are applied 'to the creditor con* 

sidered as suitor in a cause. 

Mr, IVingJteld^ one of the Commissioners, stated, that 
they were proceeding to inquire into the title and value 
of the estate, when the objection was made, that these 
inquiries should not be made in the presence ofByncf 
who had filed a bill, claiming the estate as his own. The 
Commissioners therefore informed him, that they could 
not permit him to Tiear the objections of other persons 
to' the Bankrupt's tide; but would afterwards hear his 
objections; that certainly he had not been summoned^ 
but there he was* 

Protection The Lord Chancellor. — It was settled \fy Lord £int- 
from arrest <^yon^ and that has been since acted Upon, that persons at- 
tet^nrCom- tending Commissioners of Bankruptcy for the purpose of 
missioners of aiding them in the administration of jii^tice in Bant- 
Bankruptcy ruptcy, are, not upon the circumstance of having a sum- 
Sweof udine °^^"^* but upon principle and the nature of the thing, 
^m in the protected eundoy morando EsP redeundo. I understood the 
administration Commissioners at this very ' examination to have been 
^^i^*^^ acting under their general authority to examine the Bank- 
*^ii^im!b, '"P^f limited in consequence * of what fell from me : but 
n^y having' they did not require my limiting order to enable them to 
a summons, go on : it was rather a hint to them to stop. The conse* 
^rinc^e at). 4^^°^^ **» ^^"^ *"y pcrson, attending them upon that in- 
p]y"„g to'a 4^iry, was attending under circumstances, entitling hiss 
untness or to that protection which a witness or party has. It 19 
party. very clear that this protection does not require a sum- 

[ * 320 ] mons. Suppose a witness offers to attend wi&out putting 
the party to the expense of a subpmna : if he is actually 
there, he is in the same state as it attending upoQ a sum- 
mons ; as, being there, the Court will not part with him, 
if his presence is necessary for the purposes of justice. 

It is clear upon the proceedings in this Bankruptcy^ 
that Byne is a very material witness upon this inquiry ; 
and, if he went, tendering himself for examination, and 
the hearing him in the character, in which he proposed 
himself, was merely postponed by the Commissioners, 
under these circumstances he is clearly entitled to pro- 
tection, and in returning, or going into another room, &c« 
The question is merely upon the fact. When that is as- 
certained, the application of the principle is clear* I do 
not consider this person as attending for the purpose, of 
establishing any claim of his own;. but, if be was attend- 
ing to be examined for the purpose of the inquiry, to 
which the Commissioners were confined by my order. 
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ftnd an objection arose to his examination upon his in- 1813. 
terest, still, until the Commissioners had flVerruled that OSry 
objection, upon the point of his interest, he was entitled BTin;, 
to protection. The Commissioners I understand did not ^ P^^*' 
feel, that there was any objection to receiving the infor- 
mation he wished to tender: but they very properly 
thought it right first to hear other persons in his absence : 
and postponed his examination ; not deciding, that he 
should not be heard. 

Let Bryant therefore if he pleases, make an affidavit ; [ 321 ] 
which, if I should have 1^ the Hallg may be sent to my 
house: but, this question must be decided immediately ; 
and, therefore, if I have not such affidavit by five o'clock, 
this person must be discharged. 

A very nice question might arise upon the effect of the 
want of a summons, where the arrest happens eundo : but, 
if Ac person without a summons, go?s to discharge that 
duty, which the summons would compel him to discnarge, 
and is actually before the judicature, there tendering his 
evidence, the want of a summons can never deprive him 
of the privilege. 



The Bankrupt produced an affidavit : but it had not been ^^^' 22. 
tied ; and he referred to Kinder v. Williams, (a) ' ^ 

Sir Samuel Romilly^ in Reply. — ^The case 01 Kinder v. 
WilHafM was overruled in Ex parte King, (b) What Byne 
had to state was most material upon this inquiry into 
the title and value of this estate, with a: view of ascer- 
taining, whether it was sufficient to satisfy the Bank- 
rupt's debts. Byne attended to state, that he had sold the 
estate, and had not been paid for it ; that he had there- 
fore a lien. Is not that a material fact I This right to 
protection cannot depend on such a circumstance as whe- 
ther the party has or has not a summons. If a person, 
happening to be near the Court, attended voluntarily to 
give material evidence in a capital case, would he not be 
protected i 



The Lord Chancel];or. — ^Whenever an application is [ 322 ] 
made, either to The Lord Chancellor^ or a Court of Law, 
or a Judge at Chambers, upon such a subject as this, the 
rale, by which the fact is to be examined, is, and must 
of necessity be, that the Court must believe the affidavit, 
so far as it is not contradicted by the person, against 

faj 4 Term Hep. S77. CV 7 Tw. 312. 
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1813. wTiose arrest the application seeks relief. That was the 

V^vsJ rule, upon wfkich Lord Thurhtv acted in AyMs Case; 

Btitk, discharging him upon what he swore in Court; though 

' ^porf^'^ not believing a word of*it; leaving them to the remedf 

by indictment ; a course which was successfully pursued 

' in that instance. 

The facts of this case I must collect from die affidavit 
of Bynej from that of Sryanty as far as it is material, and 
from what has beeir<6tated to me in Court by one of the 
Commissioners. The meeting of the Commissioners was 
' not merely held uii4iFr an ordkr of mine ; but was in the 
exercise* of their general jimsdiction to examine die 
Bankrupt'; which examination was by my order, pro- 

{erly or improperly, confined to the Woldingham estate, 
t is alleged, that this person is not to be considered as 
attending under a summons ; and I take it so ; that Aere 
was no summons. Bryonies affidavit shows a strong case, 
that Bytie can have no claim to the estate : but the troth 
of that is not material upon the point of discharge. Tie 

?[uestion for my consideration is only, whoher upon a re- 
erence to the Commissioners to inquire«as to the tide 
and value of this estate it was not for them to consider, 
how far this claim affected the title or value ; and whe- 
ther a person, proposing himself for examination upoa 

•r those points, was or was not, to be received by them as a 

*". . . witness. 

"^ • Admitting therefore that Byne had no summons, first, 

is not a person, duly attending Commissioners of Bank- 

[ 323 ] ruptcy as a witness, though without a summons, entided 
to protection?'! will not repeat all the reasons, upon 
which I formed an opinion in a former case, against 
which I believe no authority will be found, that wit- 
nesses, if duly attending Commissioners of Bankruptcy, 
are entitled to protection as much as when attending 
other tribunals, more properly called Courts of Justice: 
I mean the Courts of Record in Westminster Hall; and 
my opinion, to which also there is no contradiction, is, 
that a summons is not necessary. 

I do not decide, what would be the effect of an arrest, 
where the party was proceeding to a Court of Justice; 
and nothing was done in that Court. It will be time 
enough to determine that, when such a case occurs : but, 
if a person, attending without a summons, tenders him- 
self tor examination, and the Court does not repudiate 
him as a witness, but proposes to go into the exami- 
nation, and he is waiting for that purpose, or is conduct- 
ing himself according to their pleasure, directing the 
manner of the examination, his appearance there being 
merely voluntary, that is not a ground, entitling another 
person to arrest him. Did the Commissioners deal with 
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Iiim ts a person to be examined upon some point of the 1813* 
inquity, referred to them i He positively;' swears, that K^v\j 
Aey did; that it was proposed, tnat the parties should Btit^ 
be examined separately ; and was so adjudged ; and that -Ear/an«. 
this person should not be examined until after the.ex- 
amination of the other parties. That is a decision, that 
diey had accepted him as a witness. It is not for me, or. ' 
any other Court, to say, whether it may turn out, ^at 
his examination was, or was not, material. He must be 
entitled to protection in order to ascertain that* The 
fact is sworn to: in that he is not <yntradicted ; and, if 
he swears falsely, that mutt be set right another way. 

As to the costs, I do not believe any contempt was in« [ 324 } 
tended : but a person, arrested, who ought not tosbe ar- 
rested, is entitled to be discharged at the expense of the 
person who arrested him. Upon that ground alone 
therefore he is entitled to costs. Let him be discharged 
with costs. • 

Take the order in these words ; that Bryant dischar^ 
him; and, if ^ does not, let the officer attend me again 
to-monpw; anirl shall then order them both to discharge . 
him. (a) 

faj Ex parte Ihnlevjft 7 Ya. 317. 



BOEHM V. DE TASTET. iSiS, 

-FW. 13.30. 

THE bill prayed an account. On the 10th of Nwem^ ^ Defendant 
ier, 1812, an attachment issued against the Defendant, ™ ^*««»Pj» 
for want of an answer ; and on the 16th an order was ftj ^ i^a^!' 
made for the messenger to take the Defendant into cus-^r» putting in 
tody. On the 18th, the Defendant filed his answer; to an sn8wer> to 
which exceptions were taken ; and the Master on the 3d 'T*"'*^*' "^ST 
of February^ reported the answer to be insufficient in all lo^Ja^^Wn- 
the points excepted to. The PlaintiiF's Clerk in Court, tifT, not having 
conceiving that, as the answer was reported insufficient, accepted 
a subpoena for a better answer was unnecessary, and that ^SateW w^ 
the order of the I6th of November remained in force, in-ceedupon the 
structed the messenger to take the * Defendant into cus- old proeeas 
tody, which he accordingly did on the ^th of February. ^^®"^ "J^ 

A motion was made, that the Defendant may be dis- ^"J^^^JJ^j^J*®* 
charged out of the custody of the messenger, with costs, answer: but, 

Mr. Bell^ and Mr. Shaawell^ in support of the iXfof io/i, if in cuttody 
contended, that the caption was irregular: the process o'^gJJ^^T 
pending the reference by tender of coata. In a caa» of doubtfid practice further time to 
answer allowed on terma. 

Vol. I. 28 [ • 325 ] 
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1,813. contempt cpuld not within the terms of Lord Keeper 

\/vN> lincVs Order (a) be proceeded on, until revived by a * inle 

• . B»xHM or notice ; no subpcena having issued for a better answer ; 

'J^' and the case of BromJSfffJ y. Chichester (a) could not be 

• r • ^'"^ considered an authority 'against a General Order of the 

t ^2^ J Court: nor can a coarse of erroneous, practice, however 

• long continued, prevail against such Order : Broomheai 

V. Smith, (b) 

Sir Samuel RomUly^ Mr. Hart^andM^. JVilson^ for the 
' Plaintiff'. — ^Under these circumstances, process of con- 

tempt to a messenger issued against the Defendant and 
an answer reportedVisufficienl^ notice is not required: 
but the Plainti£F may, according to the present practice, 
and tljjecase in Peere WilHama^ (c) take up the former pro- 
cess, ^he Order relied on, if incbnsistent with the 
prsictice, muft be rejected as obsolete : but it seems to 
be confined to the case of costs paid and accepted ; which 
would have purged the contempt. .This Plaintiff, not 
having accepted the costs, is therefore entitled to take up 
the process, where it dropped ; and isflgt obligpd, for 
the purpose of compelling a further anqPr, to begin dc 
' novo. • 

The Lord Chancellor. — I have taken the practice to 

be thus ; that where process of contempt issues for want 

of an answer, and an answer is put in, the Defendant is 

. - [ 327 ] then entitled to be discharged from custody on paying 

the costs, or on tender and refusal. I had also supposed 

fa J General Order, 1676 : ** That in all sach cases, where the Defend- 
« anU are to make further answers, the Plaintiff shall not be obliged to 
« serve the Defendant with a subpcena to majce a better answer, but 
*< shall only be obliged to give a rule to make a better answer, if it cvi 
« be given in Term time, or if not, then to give the Defendant's Clerk 
** in Court a copy of the order or report, whereby the Defendant shall be 
** ruled to make such better answer during the continuance of the pubfic 
** seals, before, or after the term : and if after such rule or notice is giten, 
** the Defendant do not in eight days put in a perfect answer, or by or- 
'* der, or consent of the Clerk on both ndes, obuin a Commisrionto an* 
*' swer, and thereby return a perfect answer at the return thereof the 
" process of contempt shall issue for want thereof; and in case any for- 
**mer process of contempt shall have issued against such Defendants for 
** want of appearing or answering, the Plaintifi may resort back to such 
** process erf* contempt, and proceed thereupon, after such nile or notice 
*' given as aforesaid, notwithstanding the costs of such former procen 
*' were paid upon the coming in of such insufficient or frivolous answen> 
** plea, or demurrer; but when the Defendant hath put in a full answer, 
'* sueh costs as he had paid for such former process, shall upon payment 
'* of the rest be deducted and allowed to him.'* (See Ord. in Ch. p. 193, 
Kd. 169a) (1) 

faj p. 326. 1 JXck, 379. fb) 8 Tet. 357. 

CO Anon. 2 P. WiU, 481. See CkOd^. Bralwm, 2 Vet. 110. SaaeK 
T. BaUgy^ 11 Vet, 151. WaUre v. Taykr. 16 Vet. 417. C9uUtn V. Gm- 
ham, the following case. 

(1) Ord. Ch. CEd. Seam. J 250. - 
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upon recollection, that, if the costs were accepted, and 1813. 
the answer was reported insufficient, the Plaintiff must U^vn/ 
begin de novo : but, if they were refused, he could go on Bobw 
with the old process, in some |ense without notice; as, ^ ^ 
if the Defendant has not notice, what the report is, it is * * ^ 
his own fault. The Court had come to this conclusion ; 
that it was improper to deprive the Defendant of his per- 
sonal liberty, unless the Court would at the moment look 
into the answer, and see, whether it was sufficient ; which 
was not the habit of the Court. * 

I had no recollection, that this Order was ever men- Effect of oon« 
tiohed. I admit the dilbulty I found in the case of ticc*i^^tn 
Broomhead v. Smith (a) upon a practice, subsisting against o^e^Gourt. 
a positive Order, not appearing to have been reversed : 
but from a 'manus6iipt book, containing all the written 
Orders, which was presented by Mr. Dickens to Lord 
Loughborough^ who handed it to me, as I shall to my 
successor, I can see, that it is impossible for this Court 
in many instances to support its present practice upon 
the notion, ib|t a continued practice does not nullify, 
a written Ordw ; that involving certainly a serious ques- 
tion. 

With a view to a right decision upon this point I con- 
sulted the Registers ; and also inquired from the officer^ 
executing the process, what was the practice- on his part. 
His answer was, that he could not dischu*ge the Defend- 
ant without personally knowing, whether he had paid, or 
tendered, the costs. That circumstance, that the actual 
practice of the messenger is different according to the 
tact, whether the costs are paid, or not, is very striking; [ 328 •] 
and requires great attention ; as, unless that distinction 
is correct, there is false imprisonment in every instance. 
If the report of insufficiency, not excepted to, is a ground 
for reviving the process, how can the Defendant be ig- 
norant, what the report is ? It is his own fault, if he will 
not attend, when the Master settles his report. 

Upon these grounds I have decided according to the 
case, cited from Peere Williams^ (a) that, if the Plaintiff 
insists, that the answer is insufficient, the Court says, that 
is to be tried in the Master's office ; and the Defendant, 
paying or tendering the costs, shall not be deprived of 
iiis liberty, while that is under consideration : but the 
moment that turns out no longer to be a subject of con- 
sideration, there is no reason, why he should not be in 
custody. I have frequently ruled the process, as it is 
now stated, to be regular; certainly without any know- 
ledge of this Order : but much of modern practice will, 
I fear, be found inconsistent with subsisting Orders, with- 

• fa J 8 F«. 357. faj p. 328. 2 P. »^ff,481. 
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1SI3« out any contradtcdon of them b^ subsequtut Ordets ; aad 
K^w\j upon prmcfple repeated decisions, forming a series of 
BoKHM practice, as it must be, against an Order, may with safety 
-^ _^* be taken to amount to a reversal of that Order. (1) 

Re eafedde- ^^ opinion therefore is, that this process is rcgu- 
osions, form- »r. (2) 
ingf a series jof 

practice, may ^ 

amount to the 

Teveraal of an • * 

Order. The Lord Chancellob said, chat upon consideration 

Feb. 20. and communication with those, who were most compe- 
tent to correct any ecror on this subject, his opinion^ mat 
this practice wfis regular, continued : but in such a case, 
[ 329 ] a &ir opinion having been held the other way^ it would 
not be unreasonable to allow a short tifne, upon the terms 
imposed in the case a( Pigott v. Stacte^ produced from 
the Register^ J%q6)li requiring an affidavit that the De* 
fendant did not intentionally put in an insufficient an* 
swer. 

An affidavit having been afterwards produced, stating, 
that the schedules to be annexed to the andl^er were very 
long and complicated. The Lord Chancellor made an on 
der, giving the Defendant a fortnight upon the terms in 
Pigott V. Stacie. (a) 

(1) See Pref. p. 14 to Ord. Ch fEd. Beam. J 

(2) Couieony. Graham^ftt. 331. Smith ▼. BioJUld, Hm^. Twmer^ ^Nf. 
▼ol. ii. 100. 372. Brniue v. Tlack, 18 Vet, 287« and Agar ▼. Regent t Canal 
Ce Coop, Rep. 221. 

CaJ PigoU V. Staeie^ 14 Jtme^ 1775. Reg. Lib. B. 1774^ fo. 296. 

Application on the part of a Defendant to be discharg^ed out of the 
custody of the messenger, upon a «^ corpus, after an insufficient answer 
for irregularity, upon the ground, that the Plaintiff bad not senred bin 
with a subpcena to make a better answer. 

'< Upon opening, &c. to L. C. by Mr. Madocha and Mr. BolSot^ of Coun- 
** sel with the Defendant John Stade, it was alleged, that by an order of 
« the 27th day of May last, (suggesting that the Defendant John Skiek 
** being in contempt for want of his answer to the PlaintifTs bill, an at* 
*<tachment issued against him directed to the Sheriff of Middteaex, who 
** returned a eepi corput thereon,) it was ordered, that the messenger at- 
** tending this Court, should apprehend the said Defendant, and bring 
** him to the Bar of this Ck»urt, to answer hitf said contempt, whereupon 
*< such further order should be made as should be just ; that the ssid 
**Jo/m Stacie, apprehends, the PhuntifTwas irregular in applying for the 
*< said order, for that the sud Defendant John Stad^t answer was re* 
** ported insuffident ; yet the Plaintiif should hare served him with a wah% 
*' pcena to make a better answer, which he hath not done s and therefore 
[ 330 ] *' It was prayed, that the said order might be discharged for irregularity; 
^ and that the said Defendant John Sacie might be dischaiged out of 
** custody of the messenger; or that it might be referred to one of the 
« Masters of this Court to certify, whether the said order was obtained 
** regularly, or not ; whereupon, and upon hearing of Mr. A^teme^Gen^ 
** ral and JIfr . Solicitor- Generai and Mr. Sehoyn of Counsel for the Plaintiff, . 
** and of what was alleged by the Counsel for the said pardes. Ids Lord- 
** ship doth order, that upon the Defendant John Stacie*e entering his sp* 
** peanuice with the BegUter by his Clerk in Court in four days^ coofsat- 
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» 

^ 1813. 

COULSON V. GRAHAM. Lihcout's 

IN this cause, a question iva's made similar to that J^' * 
raised in Boehm v. De Tastet. (a) sww wiirtcd 

Mn Leach^ and Mr. WingfieU^ for the Plaintiff; Mr. ingufficicnt. 
Agar ^ for the Defendant. Plaintiff may 

proceed upon 

• The Lord Chancellor, referring to his judgment in oTcontcmpt** 
that, case, repeated his opinion, that, after the Master without a new 
has reported the answer insufficient, the Plaintiff may go ord«^ >f ^^ 
on upon his old process of contempt widiout •'^y^^w^"^^^ 
order, if he has not accepted costs from the Defendant. 

** \ng that the Serjeant at Anna» attending^ this Court, ahall go, and takte - 

*■ the said Defendant into his custody, as on a CommisdEsn of Rebellion 

** returned fion e«tf inventuM^ in case he doth not put in bis answer by the 

** time hereinafter mentioned, the said Defendant John Stacie be discharg- • 

** ed out of custody of the messenger as to his said contempt; and' that 

** the said Defendant have a month's time to put in his fiirther answer." 

JHjTQit V Stacie, ^/ultf, 1775. Reg. Lib. B. 1774, fo. 411. 

After the order erthe 14th June, tlie Plaintiff, (upon the usual allega- 
tions,) obtained an order to amend his bill, and that the Defendant should 
answer the amendments and exceptions at the same time ; upon which 
the Defendant by petition to The Lord Chancellor obtained the following 
Older: 

** That upon the sud Defendant undertaking to ask.no further time, 
** and upon his consenting that the Serjeant at Arms should go against 
** hiin, as on a. Commission of Rebellion returned turn est inventut, in case 
^he did not put in his answer by the time thereafter mentioned, the De- 
** fendant should have a month's further time to put in his ^rther answer 
« to the said exceptions from the expiration of the said former order. 



•* »nd that in the mean time all proceedings by the Serjeant at Arms i 
<* want of the said Defendant's answer should be suyed." 

faj The preceding case* 
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1813, ROWE V. GUDGEON. (1) 

'^^^^^ THE Defendant moved, that the Master might be di- 

Tfaeprac Ttcted to specify, what particular exceptions, taken to the 

tice in the several answers, he had allowed, and what he had over- 

Mftster'8 of- ruled ; in order that the Defendant might apply his addi- 

fice to report clonal answer specifically to the exceptions, that were al- 

sufficient ge- lowed. 

nerall^ upon Mr, Hall^ in support of the Motion. — In the case ofex- 
establishing ceptions, taken in the first instance to. an answer, the 
Son ^without ^**^^^ reports on each exception specially ; ♦ precisely 
ente'ring into distinguishing, which exceptions he allows, and which he 
more, correct- overrules : but if the answer is again referred to him, he 
^ satisfies hini^elf, however numerous the exceptions, are, 

[ * 332 ] with reporting generally that the answer is insufficient 
This practice requires alteration ; the Defendant being 
incapable of ascertaining the nature of the Master's ob- 
jections. 

Mr. Bell^ for the Plaintiffs resisted th(b motion, as at 
variance with the practice ; and observed, that the dr* 
cumstances of the case, showing the most studied delay 
in the Defendant, .would induce the Court not to depart 
from the strict rule in this instance. 

T%e Lord Chancellor. — I am aware, that the prac- 
tice of the Master's office is, that where exceptions are 
taken to an answer, in this stage the Master deals with 

(1) Boioey, Gttdgem: in Chancery, JVbt>. 13, 15; 1811.. Tlie Plsui6fl 
touk twenty-five exceptions to the answer ; which was reported insuffici* 
ent in twenty -two. A second answer was put in; upon which the Master 
reported generally, that the iinswer was insufficient. The Defendant took 
exceptions to tlie report as erroneous in reporting the answer insuiicient 
in the first exception, &c. ; and so as to all except two ; as to which he 
put in a third answer 

Mr, Bell, for the PlainUff, relied on the practice in the Master^s office, 
when a second answer is found insufficient in one exception, to report it 
insufficient generally ; and insisted that the Defendant, hy his third in- 
swer, admitting the insufficiency, had ovennled his exceptions. 

Tiie Lord CHAircELLoa.— The form of reference is to look into the an- 
swer, and see, whether it is sufficient, or not, in tlie points excepted to. 
Then the Defendant is told by the report whether it is insufficient in ill, 
or any, and which, of those points: but if there are twenty exceptions to 
the second answer, the Master's attention is called only to one : the second 
reference being only, whether the answer is sufficient ; which T should 
think ought to be construed with reference to the points excepted to. 
The practice however is uniform, that the Master looks onl^ at the one 
pointed out; and if as to that the answer is found insufficient, it issll 
candour and courtesy afterwards. The Master, whom I have consulted, 
says, that, feeling the inconvenience, he always recommends, that they 
should state all the exceptions, which they insist are not answered ; a re- 
commendation always adopted by Counsel. 

The exceptions to the report were overruled. 
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tKeni, as they do with indictments at the Old Baiky : if 
the first holds, not going into any of the others ; perhaps 
eighty or ninety in number ; aa, if the prisoner is con- 
victed capitally upon one indictment, they consider it un- 
xiecess^ty to go into any other. That cannot be right. 
The party may appeal to the Court ; and, if this practice 
of the Master is correct, it is equally right for the Court. 
to look no further than the first exception that is estab- 
lished. They may then go to the House of Lords; who 
must either go through all the excefitions ; giving an ori- 
ginal judgment upon all the rest ; or must follow the same 
course ; confining their judgment to the first. Has not 
the part^ a rie;ht to have a judgment upon each excep- 
tion i Inere is no consistent practice upon this; as I 
found by inquiry on a former occasion. 

Considerable difficulty occurs upon this pacticular case ; 
as it is now repres^ted, that I overruled the exceptions ; 
and the Defendant asked time ; which has expired. I 
doubt, whether I did right in that : this being the first , 
instance of this practice of the office coming before the 
Court ; and it would have been enough to have stated, 
that the Master had not heard, the 6ther exceptions. If 
that had been mentioned, I would have sent it back ; as 
it is not for me to decide upon an exception, upon which 
the Master has not given his judgment ; nor for the House 
of Lords; until it has been decided both by the Master 
and this Court. It is impossible, that this practice can 
h€ right ; that a Defendant is to fail in his endeavours to 
answer several exceptions, because he has failed in an- 
swering one. I should feel a difficulty in ordering the 
Master to specify what exceptions he has allowed, when 
it is stated, that he has not heard more than one : but my 
opinion is, diat the suitor^ has a right to th^ Masters 
judgment upon each of the exceptions. * * 

I wish to communicate that to the Master ; and will 
speak to him upon this particular case. 



1813. 

Uowx 
Guoosov. 



[333] 



The Lord Chancellor said,- he had talked with Mr. 
Cox; who agreed, that on the discussion of the excep- 
tions the Master^s judgment ought to be given on each ; 
and, if the bill and answer were sent to him, he would 
point out his opinion on each without any order. 



Feb. 25 
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LiKcour*8 
IwHau, 

Sheriff levy- 
ing upon 
goods, alleged 
to be in settle- 
ment, cannot 
maintain a bill 
ofinter« 
pleader. 



SLINGSBT V. BOULTON. (1) 

IN 1812, the Plaintiff; being Sheriff of Torhhire^ re- 
ceived a writ of fieri facias upon a judgment, obtained by 
the Defendant Bouiton against- the other Defendant, in- 
dorsed for 446/. The Plaintiff levied ; but receiving no- 
tice, and a copy of a settlement of part of the goods, he 
made no return : but afterwards paid in 329/. 2s. being 
die residue of the levy after deducting the sum paid to 
the trustees of the settlement ; who brought an action of 
trover against the* Plaintiff for the goods in setdement ; 
and, the Defendant Bouiton also claimin|^, the PUuntilF 
filed a bill of interpleader ; offering to bring die money 
into Court, if the Court should be of opinion, that under 
the circumstances he ought to- do so; and moved for an 
injunction* 

JUr. Barber^ for the Motion^ admitted, that diis was a 
bill of interpleader without bringing die money into 
Court; but insisted, that under the circumstances of die 
case it was not necessary. 

Mr, Johnson^ for the Defendant^ resisted the modon, 
on the ground, that die interpo*sition of this Court to 
compel Defendants to interplead could not be obtained, 
when the fund was not deposited. 

Th:e Lord Chancellor. — Is there any instance of a 
bill of interpleader by the Sheriff? (2) He acts at his peril 
in selling the goods ; and is concluded from stadng a case 
of interpleader ; in which the Plaindff always admits a 
dtle against himself in all the Defendants. A person 
cannot file a bill of interpleader, who is obliged to put 
hfs case upon this, that as to some of die Defendants he 
against himself " » wrong-doer. 

in all the De- 
fendants; and ^ 
cannot say, 

that as to some i^r j j 

he is a wrong. No order was made, 
doer. 

(1) See as to interpleader. Birch v. Cwbin, Dawson t. Mbnkatiie, iMf«» 
T. Smith, 1 Cox. 144. 278. 357. Edenwn v JRoberts, Brymer y, Muchiuum, 
2 Cox, 280, 425. Stevenfon v. ^ftifferaon, pott, vol. il. 4()7. Burnett r. ,^nder^ 
99n, 1 Mnivale, 104, and Martiniw v. Uetnmth^ Coop. 245, and/oif. 2 voL 
412. 



[ 335 ] 

FlaintHf in 
« bill of inter- 
pleader ad- 
mits a title 



{(2) Sttm r. Payne et aL 4 Hen. & Munf. 506, where an injunction was refused. { ' 
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1813. 

CORBETT f^. CORBETT. JM. 12. is. 

.Mir.3.11,12. 

AFTER a decree, directing the Plaintiff to bring an Order to^ 
ejectment at the next Spring Assizes for the County o*'!]?'***'?^*?^' 
&Uop^ a motion was made, that the Plaintiff might be at Liw?depou- 
liber^ to read the depositions of the Defendant's wit^tiontofwit- 
tiesses, uken in this Court in a cause of Corbett v. Cor- netsM, proved 
btu^ instituted in the year 1791, and also the depositions ^^^^*^a 
of the Plaintiff's witnesses, taken in this cause at the infinni^in- 
trial of the ejectment, directed by the decree, in case capable of at- 
stich ^witnesses, or any, or either of them shall be dead tending with- 
at the time of the trial, or shall be proved at such trial gej?fdwthf 
to be in such a state of health as not to be capable of at* with liberty to 
tending the said trial. examine them 

Mr. Newland^ for the Motion^ stated, that many of the 10^!^*^^ 
witnesses were very old and infirm ; and it would be im- depdiitionaof 
possible for several of them but at the hazard of tlieir such other 
lives to attempt attending the trial ; and mentioned the persons as 
case of Palmer v. Lord Ayleehiry. (a) p^I^ at the 

*^it6*. Benyon^ against the Motion^ objected that, there u^iaitobe 
was no affidavit. dead, or un- 

Mr, Wilsofiy (amicus curise^) mentioned the late ease cf *^'^^^^>^' 
Andrew, v. Palmer, (b). "hetl^'^S^be 

made in equi- 
TJie Lord Chakcellor.— 'There is a great mistake ty, or left to 
-upon this subject of reading depositions at Law. 7^Uw^*df* Jri- 
-interpositiott of this Court is not frdtoi absolute necessity : in^n raound 
if the depositions are taken in a cause between the same discretion. 
parties, and proof is given at the trial, that the witnesses Witneaa 
are unable, to attend, the depositions may be read with* being prored 
out an order: but then the ^arty must incur the expense ^e^^^^al*' 
and trouble of having the bill, answer, and all the pro- ancillary to*a 
ceedings. To prevent that inconvenience therefore, where auit hi Equity, 
the trial is anciUarv to a suit here, an Order of this Court ^^® <iepo^- 
is obtained, directing the Judge at Nisi Prius to receive J^^j^out 
the deposition without more proof than that it is the de- m order; but 
position. In the case of Palmerv. Lard Aylesbury^ I had not without 
some ground for concluding, that the witnesses were un- U|JJ**)J^^^* 
able to attend : but it would be very dangerous to make J^'Ju^]^'* 
such an order wiAout some foundation laid. ceedinga. 

[ 336 ] 



The motion, being refused, with liberty to apply again Feb. is. 
OB affidavit, was renewed in this form : that the Plaintiff •'^fAS. 
Slight be at liberty to read the pleadings, proceedings, 



faj 15 Vet. 299. rtj Ante, 21. 

Vol. I. 29 
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1813; and the depositions of the Defendant's witnesses taken 

U^vM.; in this Court in a cause of Corbett v. Corbeit^ instituted 

CoRBETT in 1791, and also the depositions of Rebecca Roberta, wife 

'«'• of Morris Roberts^ aged seventy-five, and of Mary MU- 

CoBBETT. ^^^^ ^. £j^ ^£ Thomas Mitton, ♦ aged eigh^-one, and op- 

[ ♦ 337 ] nvards, and of such other of the Plaintiff's witnessed 

taken in this cause, at the trial of an ejectment brought 

by the Plaintiff, pursuant to the decree made, be. as shall 

be dead at the time of such trial, or shall be proved at 

the trial to be in such a state of health as not to be capa^ 

ble of attending it. 

In support of this motion an affidavit was read of a 

' physician and a surgeon ; stating, that Rebecca Roberts was 

not fit to travel ; having an internal complaint, that would 

endanger her life : but with respect to Mary Mitton the 

only evidence produced was the affidavit of a clergyman, 

stating her great age, and infirm state. 

Sir Samuel RomiUy, Mr. Belly and Mr, Newland, m stip* 
port of the Motion. 

Mr. Benyon^for the Defendant, ^^In the case of Pakmer 
v. Lord Aylesbury, (a) the precedent, upon which this ap- 
plication is made, your Lordship did not mean to (fbm- 
pel the Court of Law to read evidence, which they would 
nave considered inadmissible ; but in that particular ease, 
to save the expense of taking down the record, permitted 
the deposition to be read. That single case of exception 
will not induce the Court to direct diis ejectment to' be 
' tried by a new rule of evidence ; and without a peremp* 
tory order the Courf of Law will not hear these deposi- 
tions ; the witnesses being alive. The rule is laid down 
by Mr. Peakcy (b) taken from BuUer^s Nisi Frius, that, 
when it is proved, that the witness is dead, or cannot be 
found, or, as has been said in Buller^ has fallen sick by 
the way, the deposition ought to be admitted. Mr P^aJte 
[ 338 ] observes, that the circumstance last mentioned, though a 
good ground for postponing the trial, can hardly make 
the deposition evidence. If the witness is alive, though 
bed-ridden, a Court of Law will not permit the deposi- 
tion to be read, nor the hand-writing of an attesting wit- 
ness to be proved : the general rule, that, if living, he 
must be produced, admitting exceptions ceruinly ; as in 
the instance of a man transported c but this Court, in 
those excepted cases preventing the necessity of carrying 
down the record, did not mean to relax the rule of Law. 
The order as it appears to have been drawn up in Palmer 
V. Lord Aylesbury, is too extensive ; anfl your Lordship 
will p^use in making a new rule of evidence upon a pureljr 
legal question : the object of this bill being merely to re« 

fa J 15 r«. 299. CV Peah^$ 
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move a term for the purpose of trying an ejectment ; not 1813. 
to have an issue directed ; which might admit greater \^v\J ^ 
latitude. This is no more thai| a case of illiftss ; which Corb^tt 
the rule of Law does not provide fpr; and one physician ^* 

swears, that by easy journeys^ and with care, the witness ■■>'^* 
nay be taken to Shrewsbury. The order therefore must be 
confined to the depositions of witnesses, who are dead ; 
or perhaps leaving the question, what depositions shall 
be read, to the discretion of the Court of Law. 

Sir Samuel Romilly^ in Reply, -^-li the rule of Law is, as 
it is represented, with regard to persons absolutely inca- 
pable trom iUncss of attending, that, their depositions 
cannot be read, ar they may be capable of attending at 
aome future time, a Court of Equity ought to order the 
:depoaAtioa to be received as evidence ; as the Court, as- 
auming the jurisdiction, must take care, that the case 
ahall be properly tried. There is no rule, requiring proof 
at the trial of the incapacity to attend ; which would create 
.the e3(;pense of taking down professional mea, to be ex- [ ^^^ ] 
'■amined for that purpose. Upon the same principle of 
aaving expense, on which the Const interposes to prevent 
takinp^ down the record, it will, if satisfied, that the wit- 
nesB IS not capable of attending, or likely to be in that 
atate, order the deposition to be read : no Law compel- 
ling the gratuitous attendance of a witness for a pauper. 
This fact of capacity would be decided, not by the jury, 
but by the Judg^ ; and this Court is equally competent 
upon these aflkiavits to try the question, whether this 
witness can be safely taken down, or whether it will en- 
danger her life. The practice of this Court to order de- 
positions of witnesses dead, or unable to attend the trial, 
ta be read, was settled as long ago as the time of Charles 
II. : Bellingham v. Pearson^ (a) a trial of the custom of a 
Manor ; and there is no distinction in this respect between * 

am issue and an ejectment. In Andrews v. Palmer (b) the 
complaint was of a temporary nature. 

The Lord Cuancelloe.*— In the case of Palmer v. Lord 
Ajflesbury^ I believe, the order was, that the depositions 
of such witnesses should be read as were proved at the [ 340 ] 

f aj « BeUinghmn r. Peartvn, 3d Febntary, 1667. Reg. Ub. A. fok 309. 
** Issue, directiiijf the parties to proceed to a trial at Law upon the cus- 
*' tom, charged in the bill, and if the parties differ upon the issue, then 
^ Sir Johi Cole^ one of the Masters of this Court, to settle the same : and 
** sfter the trial had, the Bquity of the cause was reserved to be further 
^ determined by the Court; and after the trial had this Court will con* 
** aider of costs as there shall be cause : and at such trial either of the 
** parties may make use of the depositions of such witnesses taken in this 
** eftuse, as shall be then dead, or cannot attend the said trial." A similar 
fivder was made in fFra^f v. 3/a^, at the IMlt, Dtcemhtr^ 1912. 
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1813. trial unable to attend, (a) The question* are, first, wks* 
^ V^v<%^ ther, supposing the rule of Law to be such as it is repre- 

CoBBBTT sented, tm Court take^ away ^e power of decidiag, 
V. that, the witness not being dead, his evidence shall not be 

CdkMvn. ^^ . secondly, in what terms this Court calls upon the 
Court of Law to permit the deposiuon to be read : if in 
the terms I have stated, confined to those, who should 
be proved at the trial unable to attend, the Court doei 
not, I believe, make the order in such terms, unless satii* 
fied, that even at the time of th«. application there is a 
probability, that such proof will be given at the trial. 

I will make inquiry as to the rule at Law. If it is, iiM 
unless the witness is proved to be actually dead, the de- 
position cannot be read, it would become this Court to 
consider, before it relaxed that rule ; and I should have 
found it very difficult to decide for admitting the depo- 
sition of a witness who^had fisllen sick by the way, ac- 
cording to the passage in BuUer^ but that the deposidoa 
of one, who was so ill as not to be able to set out, coodd 
not be received. It is very difficult to admit tlmt dis- 
tinction. The departure from the rule of Law ought to be 
as small as possible ; and upon an application of diis 
kind the illness ought to be sudi as to raise an apprebev* 
sion, that the witness may be dead before tiie trial. A 
rule, that the evidence should be received at the trial 
without examination into the state of the witness, would 
not be wholesome ; as though there might be no hope of 
producing him in a week, he might very probably be pro- 
duced in a fortnight. If a Court of Equity can go so&r, 
and I believe it has fre<^uentiy, as to direct that upoa a 
proceeding at Law, which is a part of its proceediagt, 

[ 341 ] the deposition of a witness, who cannot attend, shall be 
read, though without such direction it could not be read 
* at Law, it must depend upon a sound discretion in each 

instance, how far the Court is to depart from the strict 
rule of Law : and though it would order in each case an 
examination before the Judge, whether tiie witness could 
attend, the consideration is very different as to acting 
upon that in a case, where it is physically possible, that 
he may recover, and where there is no hope of recovery; 
as in the instance of a person of this age ; between whom 
und a person of the age of forty, afflicted witii the same 
disorder, there is a wide distinction. I apprehend, no 
difficulty will be found in producing a vast number of in- 
stances of this order to receive depositions, modified up- 
on sound discretion : whether the question, that the evi- 
dence shall be received, is to be determined upon the ap- 
plication here, or left to the Court of Law, must depend 

fa J That was tke course taken In Jtub'^w v. Palmer, ante, 21. 
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upon die circumstances in each case. In that case of 
Palmemy. Yord Aykaburyy which had been long in Court, 
there was nothing, from which the Court had the meaqs 
of collecting absolutely, whether the witness could at- 
tend. 
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CoABm 

V. 
GMBiTT. 



• The Lord Chaitcellok.^— I am satisfied, that from a Marchl2. 
wery distant period the course upon a trial,^ or issue, for 
establishing some fact, to aid this Court in the exercise 
of its jurisdiction, has been to direct the depositions to 
be read, if the witnesses are tmable to attend ; and then 
it seems to me, though no precedent has been produced 
that it is per£ectly absurd, when I am satisfied by the af- 
fidavits, tnat the examinauon with regard to the ability 
or inability to attend can have but one conclusion, to ira» 
fiote upon the party the necessity of trying that fact be* 
lore the Judge below ; who would try it and not the jury. 
Some, of the orders for reading the depositions of wit- 
liesses, who shall be proved unable to attend, have not 
the words, ^ at the trial." It is a strong proposition, that [ 34s2 ] 
a person may attend, who is carried down with that e»- 
fireme care, that the least omission may occasion death ; 
and the*affidavit8 satisfy me, that these two persons by 
i*emoval to Shrewsbury would incur a considerable risk. 
of death. It is diererore proper to make the order, that 
these depositions shall be read : but I shall, accompany 
that with a direction, that, if the Defendant chooses to 
examine them upon interrogsitories in the mean time, he 
diall be at liberty to do so. The great defect of this 
-course is, that the party loses tlM benefit of an examina-> 
.tion vivd voces and exwninatimi upon interrogatories ^ 
comes nearest to it. 



• With that qualification' the order was made, that the 
depositions of these two witnesses should be read, and 
of such other persons as should be proved at the trial to 
be dead, or unable to auend. (1) 

(1) As connected with this sabject, on which very little is to be found 
in the books, see Fry y. Wood, I Atk, 445, and Bradley ▼. Crackenthorp, 1 
Dick, 182. and Ex parte Bemal^ 11 Vet. SS7, Janet y, Jonet^ I Cox. 154. 
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liracour's 
Ijtn Hall, 

Feb. 26. 

The rule, 
that on a writ 
ten undertak- 
ing to pay 
money on a 
day certain, 
or on demand, 
intereat ahaU 
run from the 
day, or de- 
mand, without 
a contract for 
it, not extend- 
ed to the caae 
of a aurplua in 
Bankruptcy. 
Intereat there- 
fore subse- 
quent to the 
Commission 
confined to 
debts, cany- 
ing interest 
by the con* 
tract 

[♦343] 



[ 344 ] 



KOCHj Ex parte. (2) 

THIS petition, presented by creditors, .who had proT* 
ed debts under a Commission of Bankruptcy against the 
Exeter Bank, stated, that the Bankrupts were at the time 
of their Bankruptcy indebted to the petitioner^ .and other 
persons on bills of exchange and ♦ promissory notes, re- 
spectively canying interest ; some of the promissory notes 
b^ing drawn oy the Bankrupts, payable at certain days 
after date, or sights (a) and others for SL and 1/. each, 
payable to the bearers, on demand. 

The creditors having been paid twenty shillings in the 
pound on their debts, with interest upon such as carried 
interest to the date of the Commission, and the Assignees 
•having in their hands a considerable surphis, the petitioa 
prayed, that the petitioners, and the other -creditors iu>- 
4er the Commission, whose debts carried interest, may 
be declared to be entitled to interest accrued 'subsequent 
to the Commission ; that ft may be referred to the Com- 
missioners to take an account of. all the debts proved, 
carrying interest ; and that the Assignees may be direct- 
ed out of the surplus df the Bankrupts' e£Fects to pay such 
interest. • . 

Mr. Courtenatf, in support of the Petition, contended 
upon the late case o( Lowndes y, Collens^(b) that a con* 
tract to pay money on demand carries interest from the 
time of the demand, whether that contract is contained 
in a promissory note, or any other instrument ; that die 
Bankruptcy was equivalent to a demand, and conse- 
quently interest was due on the notes subsequent to the 
Bankruptcy : none of the instances, in which intereat was 
refiised, applying to the case of a solvent estate. - 

Sir Samuel Romilly^ and Mr. Cooke, for the Bankrupts.'^ 
The consequences of an order, made on the ground, that 
interest subsequent to the Commission shall be allowed 
in every case, where the Law would give interest, must be 
very extensive. One obvious consequence would be, that 

raj These notes, which are aaual with country Banken^ were in the 
following^ form : 

<* Twenty-one days after sight I promise to pay A, S. or bearer ten 
** pounds with interest until acceptance/* 

As to the legal import and effect of such an instrument, which seem to 
involve questions of coitsiderable difficulty, see the observations of The 
Lord Chancellor, 15 Ve9, 499, Ex parte Seaman. The only instance, io 
which such a note appears to have been before a Court of Law, is Ar/n<t 
V. Kenieon, 2 Tawtt. 323. 

CbJ 17 Vee 27. 

(2) 1 BoM^i Bank. Ca$e», p. S17, under the name Sk parte Coche. See 
Ex parte WilHami, 1 75.399. 
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the BanVrupt would pay more than if he had continued 181S. 
solvent ; in which case many of these notes would have V^vx/ 
remained in circulation without any demand for many &och, 
years. The novelty of such a proceeding forms a strong £^pond. 
objection to it ; and the eifect is an Alteration of the prac- 
tice, settled by Lord Hardwicke^ that interest shall not 
be cakidated on a debt, which does not by contract cany 
interest at the time of the Bankruptcy : (a) a rule which 
has never been departed from. 'Though at Law interest 
16 frequently given for the detention of a debt, it is always 
in the shape of damages ; which cannot be proved as a 
debt ; Marlar^ Ex parte, (b) In the case of Bromley v. 
Goodere (c) th<; Master was directed to compute interest 
on the notes carrying interest upon the face of them ; 
whence is to be inferred, that there were notes, that did 
BOt carry interest. In Ex parte Rooke^ (a) upon the rule [ 345 ] 
BOW set up, interest ought to have been calculated from 
the time, not of the report, but of* the Bankruptcy. The 
case of Lowndes v. Collens cannot be applied .to a surplus 
in Bankruptcy. 

Mr, Courtenay^ in Reph/y admitting, that the cases 
cited, established, that interest shall not be calculated, 
where the contract does not expressly provide for it, ob- 
served, that they proceeded upon the uncertainty, what 
interest might be due at the time of the Bankruptcy : but 
the course is now different :' and the same rule, which the 
Courts of Law and £quity, adopt generally with regard 
to interest, must prevail in Bankruptcy. The interest in 
these cases is due, not as damages, but as a component 
part of the debt. 

77ieXorrfCHANCELLOR.-=— If there is any contract for 
interest, the debt will carry interest: but I have always 
understood the rule in Bankruptcy, that debts, carrying 
interest, and no others, are in the case of a surplus, to 
have interest subsequent to the Commission. It is very 
difficult to say, upon what ground originally in Bank- 
ruptcy debts, carrying interest, were to have it out of the 
surplus: as the debt to be proved is the principal and in- 
terest due at the date of the Commission ; and the prin- 
ciple of the Bankrupt Law is to pay the debts proved, 
and nothing afterwards. The Court however has gone 
so far as to give subsequent interest out of the surplus 



faj In additiun to the caaes cited in the subsequent part of the Rrgu- 

ment, see MorrtM, Ex parte, 3 Bfo. C. C. 79. Cfuimpion, Ex parte, 3 Bro. 

C. C. 436. Hankey, Exports, 3 Bro, C C. 504, and Mlh, Ex parte, 2 Fet, 

juru 295. Clarke Ex parte, 4 Vea. 677. Boardman, Ex parte, 1 Coohe, B: 

X. 184 Beeve,Exparte,9Vea.S^, . 

fb) 1 Mk. 15Q. 6ee abo Craven v. Tickell, 1 Ve$.jtai, 63. 

fcj 1 Aik. 7S. C^J p. 345. 1 Atk. 244. 



845 Cases in Chanceby. 

1813. with regard to debts, carrying interest by die contract; 

l^-v^u which is the expression of all these orders. Damages 

KocBy are not interest ; and in the cases at Law it has been con- 

Ex parts, sidered as ascertained damages ; not as interest, due bjr 

[ 346 ] the contract. It is better to abide by the rule, that has 

hitherto prevailed in this case of a surplus, than to in^ 

troduce a new one ; the consequences of which it is not 

easy to foresee. 

Take the order in the same words as in the case of Sir 
Stephen Evance^ (a) to compute interest upon such debts 
only as by the contract carry interest, (l) 

faj BnmUy v. Chotkre, 1 Mk, 75, 

(1) See Lord C, Eidm*9 observationa on Sir Stephen Emme^e €ifc> 16 
Ket. 82. 



1813, READ, J^x parte. 

^5f Hau, a commission of Bankruptcy issued against the 
. '. ' petitioner in August^ 181 Ij upon the petition oX Matthias 
torahivSie Attwood^ a joint creditor of the Bankrupt, and John Lea 
taken out i and Jonathan Corriey upon their joint promissory note 
•epinte Ck)ni- for 3500/.; which debt he proved under tne Commission; 
miBuon of having no other demand against the Bankrupt ; and voted 
provii^^ind '" ^^^ choice of Assignees, faj In yanuary^ 1813, Att' 
Tottnginthe wood commenced an action upon tne note against the 
ehoice of Aa- Bankrupt jointly with Lea and Corrie. 
rfterwMtb*^ The petition prayed, that all proceedings at Law in 
join the Bank- ^^c action, so far as regards the Bankrupt, might be 
rupt in an ac- stayed, (b) and that Attwood may pay the costs at Law, 
.tionaaaCo- ^nd of this application. A motion was made in the 
ttponffi^nea Court of Common Pleas^ that sl noli prosequi should be cn- 
full indemnity, tered ^s against the Bankrupt; but that Court declined 
undertaking interfering. 

*® *^« "J "f- * Sir Samuel Romillyy in support of the Petition. 
^S?oV Mr- Parker, for Lea. Mr. Benyon, for Corrie. 

judgment Mr. Heald, for Attwood, stated, that the Bankrupt was 

a^ntthin^ a necessary, though a formal, party ; and, had the Plain- 
the^petition ^^ proceeded without joining him, the Defendants might 

r ^^Iat 1 have pleaded in abatement ; offering to indemnify the 

l-^^^J Bankrupt. 

77ie Lord Chancellor. — This creditor's proof under 
the Commission is an election not to take any other pro- 

fa) Ex parte Ackerman^ 14 Fm. 604. Ex parte De Taetet^ 17 Vee. 347. 
f See 49 Geo. 3. c. 131. «. 14. 
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ceedin^, meant to be effectual against the Bankrupt ; but 1813. 
where it is necessaiy to join him in an action for the pur- VkotnJ 
pose of sustaining tne Plaintiff's right against other par- Rxad 
ties, the Bankrupt is entitled both under the last Act of ^^P^^rte. 
Parliament Ca^ and the law, as it stood previously, to a 
full indemnity^ before the Plaintiff can proceed at Law. 

The order must be, that the Plaintiff at Law shall in- 
demnify the Bankrupt against all the expenses of the ac- 
tion^ to whatever point it may be carried, and shall not 
take advantage of the verdict or judgment as against 
him ; and the Plaintiff must pay the costs of this pe- 
tition. (1) 

faj Stat. 49 Geo. 3. c. 121. « 

(1) Afterwards, 1 Bote's Bank. Ca, .460, The hard ChanceBor c^ered 
the Bankrupt's name to be struck out of the joint action^ \{ Attwood did 
not g^ve an indemnity within a week. 



TRIG WELL, Ex parte. [ 348 J 

1813, 
THIS petition prayed, that a Commission of Bank- March 17. 
ruptcy, which had not been opened, might be superseded, Commission 
with the consent of the petitioning creditor- suJeraedK 

Mr. Montague^ referring to Ex parte Lanchester (a) said, consent of the 
that though The Lord Chancellor would not stay the pro- petitioning 
ceeding without the consent of the petitioning credi- creditor. 
Xx>r^(b) with that consent there could be no objection. 

Mr. Healdy for the petittonmg Creditor^ expressed his 
consent. 

The Lord Chancellor made the order. 

Ca) Vr Ve8. 512. 

fbj Though The Lord Chancellor will not stay the declaration of 
Bankruptcy, to which the creditor is entitled under the Act of Parlia* 
jnent upon the proof before the Commissioners, his Lordship wiU, upon 
affidavit, denying the act of Bankruptcy, or debt, stay the insertion in the 
Ooxette, until the proceedings are laid before him ; and applications for 
that purpose are becoming frequent : See Ex parte Fletcher, pott. 350. 

Where the petitioning creditor consents, it seems proper, that the 
ground of hia consent should be stated with reference to the Statute 5 
Ceo. 2. c. 30. 9. 24. See Ex parte JBnnime, 15 Vet. 472. 

Vol. I. 30 
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LiKcouf's ROSS V. LOUGHTON. 

IitvHau^ 

March 11. j^ ig^^ a decree was made fo^ an account against an 
bouald^^ro- executor, with the usual direction to produce all pa- 
iice papcn of pets, &C. 

his client for The Defendant having since become Bankrupt^ his As- 
^^Nh'^iliS** signees were incapable of proving his discharge in the 
rupt^ for his Master's office, without certain vouchers, which were, in 
Amgncesy the progress of the cause, previously to the Bankruptcy, 
though not deposited by the Bankrupt with his Solicitor ; whom the 
^tm^'m^i Assignees had not continued to employ. On the part of 
Gsuae' for the ^^^ 4isignee a motion was made, that the Defendant, or 
purposes of his Solicitor, might produce, and show to the Master, all 
which here- QQch vouchers, &c. in their possession or power, relating 
butnot^und ^^ payments made by the Defendant, on account of the 
without piv- estate of the testator, 
menttodehver Mr. Agar^ in support of the Motion. 
*^"^'th' ^^' Parker^ for the Defendant's Solicitor^ resisted the 
Fn anyothcr"^ motion on the ground, that the Assignees had not offered 
business. to pay his bill. 

The Lord Chancellor made the order; observing, 
that there was no case, in which a Solicitor, receiving 
from his client papers in the course of a cause for the 
purpose of doing justice to such client, had been suffered 
to refuse to produce them in that cause ; that this was an 
application, not by the client himself, but by those, 
clothed with his interest ; and the circumstance, that the 
Assignees had not employed the Solicitor, could make no 
[ 350 ] difference ; but though the Solicitor could not refuse to 
produce papers, delivered under the circumstances of this 
case, yet he might refuse to part with them, or to leave 
them in the Master's office; and the order, therefore, 
must be confined to producing the papers in this cause; 
-not extending to delivering them over, or to the produc- 
tion of them in any other matter. 
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FLETCHER, Ex parte. (1) Likoow'. 

Ivir Halb^ 

THE object of this petition was to stay the insertion ^?^* ^* 
of the petitioner's Bankruptcy in the Gazette^ if the Com* cinmiMtMice* 
missioners should declare him a Bankrupt. The petition reftninin^tbe 
stated, that the Commission was taken out on an accom- insertion in tbe 
modation bill, accepted by the petitioner for the accom-f^**?*'*^**|^ 
modation of the petitionmg creditor ; that two years had Bankruptcy, 
elapsed without any demand made on the petitioner ; untU the pro- 
that he had committed no act of Bankruptcy ; was per- ^5^"^ . . 
fecdy solvent ; and on hearing of the docket, had offered ^efoj^ The 
to deposit the amount of the bill. The petition was sup- Lotd CAoniM/- 
ported by affidavits of the facts. /or. 

Sir Samuel RomiUy^ and Mr, Wingjield^ in support of the 
Petition, admitting, that this was an unusual proceeding, 
justified it under such circumstances by the ruinous con- 
sequences which the publication of Bankruptcy would 
produce. 

The Lord Chancellor, being informed that the Com- 
mission had not been opened, made an order, that the 
Commissioners should proceed to open the Commission, 
but should not publish the declaration of Bankruptcy, 
until his Lordship had inspected the proceedings. 

The petition, from want of time, not having been re- [ 351 J 
gularly presented, his Lordship signed it in Court; and 
directed the proceedings to be laid before him imme- 
diately upon the declaration of Bankruptcy, (a) 

fa J See Ex parte Fotter^ 17 Vcs, 414. 1 Xou'm Bank, Ca. 49. £2> 
fitate Lanchetter^ 17 Vea. 512. 

(1) See Ex parte Prowton^ 1 Ro9e*9Bank. Ca. 259. The Commission in 
Kr parte Fletcher was ultimately superseded. 1 BvteU Bank. Ca, 454, 

r 
% 
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1813. 
Li^colh's PATON v. ROGERS^ 

Iirw Hall, 

'L'^I^ ' f THE bin prayed a specific performance of a contract 
title before de- ^^^ ^^^ ^^^^ ^^ ^^ estate by Assignees under a Commis- 
creerefusedy sion of Bankruptcy to the Defendant, and an injunction 
where the . against proceeding at Law to recover the deposit. 
SSct rroiinds '^^^ answer set up objections to the title ; delay in 
resUu aper- completing the purchase : deficiency in the quantity of 
formftnce of land, as stated in the particular : submitting, that, if a 
T^ ^*"?^*?*' good title could be made, the Defendant ought not to be 
ffene»Ily,not compelled specifically to perform a contract, into which 
uaiversiuy, he was led by an incorrect particular, and misrepresen- 
true, that i tation ; and denying, that the agreement was fair. 
?akewhat"e^ The injunction being continued after the answer came 
can get with^ '^^t ^ motion was made by the Defendant, that the Plain- 
compensation tiffs may pay into Court the deposit, paid by the Defend- 
forwhathe ant; and that an inquiry may be directed, whether the 
^e"hcr t^at Pl^i^^^ffs * can make a good tide to the premises, or to any 
is ever done P^rt of them ; and whether they had a good titde on the 
without an ex- day of their entering into the contract, faj or at the time 
press under- Qf filing the bill : such inquiry to be without prejudice 
parttodowl£t ^9 ^very claim, to which the Defendant may be entided 
the Court shall for compensation, 
order, Quarry. flfr. Hartj and Mr. Owen^ in support of the Motion^ 

[ * 352 ] mentioned Balmanno v. Lumley, (b) 

Sir Samuel Romilly^ and Mr. Roupell^ for the Plaintiffs. 

TTie Lord Chancellor. — ^The general rule is, as I see 
it stated in Blyth v. Elmhirsty(c) that where the record 
raises merely the question of title, or, where it is agreed 
at the Bar, that there is no other question, the Court will 
immediately direct a reference to the Master upon the 
title ; following the first decision upon that point by JLord 
^ £osslyn;(d) in that sort of case both parties agreeing, 
# that, if there is a good tide, there ought to lie a specific 

Eerformance ; and the parties supply what stands at the 
ead of every such decree, a declaration, that the con- 
tract ought to be specifically performed ; and then a di* 
rection to the Master to look into the tide : but, if the 
record furnishes the question, whether there ought to be 
a specific performance, the Court does not give that re* 

("a J That a vendor, not having a title at the date of the contract, shall 
have a speciiic perfonnance, if he procure a title before the repoit, see 
MmhckY. BuUer, 10 Fet. 315. Wynn r. Morgan, 7 Few, 202. (1) 

fbj JitUe^ 224 CO •^»'«» !• C^J -^^ ^* MaUhtm^ 3 Fet. 279. 

{(1) So if he be able to give a good title at the time of the decree. HepbwmHoLr. 
. Avid, 5 Cranch, 262.} 
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ibrence ; as upon * other circumstances a question is made, 
whether, even if there is a good title, there should be a 
specific performance. As to the question of compensa- 
tion (a) it is true generally, but not universally, that the 
purchaser may take what he can get with compensation 
for what he cannot have ; (b) and I doubt, whether that 
is ever done, except where diere is an express undertake 
ing on his part to do what the Court shall order ^ which, 
perhaps, may distinguish the case that has been men- 
tioned. 



353 

1813. 

V. 
KOGKES. 

[ * 353 ] 



The deposit was ordered to be paid into Court ; and 
the rest of the motion was refused. 

CaJ As to compensation generally, sec Calcraftv. Rcebitck, 1 Fea, 221, 
Oueatv. Homfray, 5 Vea. 818. Dretpe v. ffansout 6 Fm.675. JOreweY. Corftf 
9 Vet. 368. Mortloch v. duller, 10 Vea, 306. Dyer v. Hargrave^ 10 Vet, 505. 
Alaey v. Grant, 13 Vea. 73. UomihUrm v. Sinrley, 13 Vea. 81. ^Uey v. 
Ihtehiampa, 13 F«t.228. Bivwne v. fVamer, 14 Vea. 413. JmUigan v. Coohe^ 
16 Vea. I. Todilv, Gee, 17 Vea.^TS. ffnoiandv. Aorw, 1 Cex. 60. 

C^J See Mortlock r. BiUler, 10 Vea. 316. Poole v. Shersold, 1 Cox. 273. 



DE MANNEVILLE v. CROMPTON. [ 354 ] 

1813, 
THE bill stated the marriage of the Plaintiff on the Lutcolk's 
21st of Aprils 1800, with Margaret Crompton; and that by ^ H^";» 
the marriage settlement, dated the-2d oi April^ 1800, re- '^^^^' 
citing, that Margaret Crompton was possessed of, or en- gettlememof 
titled to, a considerable personal estate, part whereof pei^nal pro- 
was secured to h^r by "mortgages, bonds, notes, andpertyin K«nc- 
** other securities," and that it was proposed, that " all ™l^«n"»» "*^ 
** and singular the said personal estate of the said Mar- «debt^ills, 
^*' garet Crompton^'* should be assigned and vested in the "bonds, 
Defendants Ann Crompton and Edmund Haworth upon " notes," &c. 
the trusts after mentioned, it was witnessed, that in con- ^'^f^i^'fro^ 
sideration of the said intended marriage, &c. .^r^aref the cancella- 
Crompton with the consent of the Plaintiff assigned unto tion, duriqg 
Ann Crompton and Haworth " all and singular the mo- *^® ^^^^.* 
** neys, debts, bills, bonds, notes, and otfier securities m^opal*con8U 
^' for money, chattels real and other chattels and personal deration, of a 
^^ estsitty^ of Margaret Crompton^ to hold to such uses, 3»ote, the only 
&c. as she should appoint, and for want thereof then for ih^/SScrip^^ 
tion : the marriage not taking place upon a representation of the particulars or amount. 
Discretion of traatees, having pdVer to change securities, but not without consent, not 
controlled, unless mischievously and ruinously exercised. 
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1813. her sole and separate use ; with limitations over,bv which 
v^^vnj the husband took a partial, contingent, interest; (a) and 
Dx MAvirx- a power to the trustees, but not without the consent in 
writing of Mrs. De Manneville^ to call in any of the se- 
curities, and make sale from time to time, and to re*in- 
vest the money upon the same trusts. 

The bill further stating, that among the property to 
which J\frs* De Manneville was entitled, was a promissory 
note for 2000/. by her mother Ann Crompton^ the trustee, for 
valuable consideration, which note had been cancelled and 
destroyed either by the trustees or Mrs. De Manneville^ 
who had ceased to live with her husband, and that other 
property was out upon hazardous security, prayed an ac- 
count of the personal estate, which Margaret De Mannt* 
ville was interested in or entitled to at the time of mak- 
ing the settlement; and that in taking the account Ann 
Crombton may stand charged with the sum of 2000/. in 
whicn she was so indebted to her daughter, &c. 

The answer of the trustees and Mrs. De Mannevilk 
represented, that the note for 2000/. was given seventeen 
years ago by Mrs. Crompton^ without any consideration, 
at the instance of her brother, as some provision in case 
of her second marriage for her daughter ; whose fortune 
at that time was inconsiderable : but Mrs. De Mannevilk 
about a year before her marriage, whether before or af- 
ter the instructions for the settlement, or while the mar- 
riage was in contemplation, the Defendants could not re- 
collect, having acquired a large accession of fortune, with- 
out the desire or previous knowledge of her mother, 
brought the note, and burnt it before her. 

Mr. Richards^ and Mr. Bell^ for the Plaintiffs. 

Sir Samuel Romilly^ and Mr. Agar for the JJeferuIants. 



MateriaFre- 
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[ » 356 ] 



The Lord Chancellor.— This is a case of importance 
in two views of it : first, I should be very unwilling to 
relax a principle, which has long prevailed both at Law 
and in Equity ; that, if a * representation is made upon the 
circumstances of a person about to form a connexion m 
marriage, and that representation is of such a nature, 
that, if not made good, or if varied, it will materially af- 
fect the circumstances in life of that party. Courts both 
of Law and Equity, will hold the party bound to make 
good that representation, even at the suit of individuals, 
concerned in fraudulently defeating such a represenution 
upon which that* connexion was proceeding, faj It is, 
however, of equal importance, that this should not be 
carried to the extent, that, whenever any thing occurs ia 

faj See De Mannevilk v. De MarmeviUe^ 10 Vea. 52. 
CaJ p. 356. AVwVte ?. mihinstm, I Bro. C. C. 543. 



Cases in Chancert. 



806 



Stneral treaty, not entering into particulars, or showing, 181^. 
at the marriage actually took place upon such repre- VkotnJ 
sentation, that principle is to be applied to a case, to Ds Miirn- 
vhich it has no application, and was never intended to ^'^" 
be" applied. CmoJ^k. 

With these general observations I come to the con- 
sideration of the question, whether the Defendant, the 
mother of Mrs, De Mannevilky is bound to bring into the 
fortune of her daughter a sum of 2000/. represented as 
due to her from the mother at the commencement of the 
treaty of marriage. The marriage appears to have been 
in contemplation from jfanuary^ 1799, when instructions 
were given for the settlement, to April, 1800, when the 
marriage took place. All the personal property of Mr9. 
De Manneville was to be included ; and the settlement is an 
assignment of that personal estate to two trustees, one 
of whom is the mother. Whatever the parties might have 
understood, it could hardly have been in the contempla- 
tion of any of the professional gentlemen consulted, that 
a note was to be assigned to the debtor in that note, as 
a trustee to sue herself. There is no evidence or admis^ 
sion, that any representation was ever made to the Plain- [ 357 ] 
tiff further than that it was in contemplation, that whaN 
ever was the real or personal property of the lady would 
be the subject of settlement. There was no representa- 
tion of what particulars it consisted, or of the actual 
amount : nor is there any recital, that particular property 
should be settled, except the word " notes" occurring in 
the plural number ; and there is no note, unless this note 
for 2000/. was intended. When we are fixing fraud upon 
a party, it would be a vast deal too much from the mere * 
circumstance, that this word occurs in a general descrip- 
tion of all the personal estate, without any specific re- 
presentation, and that there is no note found among the 
particulars assigned, to infer fraud. If she had changed 
ner securities in the course of the treaty, and at the con- 
clusion of it there had been no bond, but many notes, the 
settlement must have operated upon all the estate, of 
which at that time she was seised and possessed ; com- 
prehending all personal estate, whether falling within any 
particular description, or not ; whether that description 
was, or was not applicable to any one item. It is there- 
fore too much from the mere circumstance, that no note 
happens to be found among the particulars of the per- 
sgnal property, though the word "notes" is in the deed, 
to take that as a ground for imputing fraud : though there 
was no particular conversation as to the nature of any 
one security ; and the settlement was prepared upon the 
suggestion, that it would be inconvenient to describe or 
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schedule the particulars ; and therefore the property was 
to be taken in the gross. 

The representation by the answer is, that this note 
was not given for valuable consideration, and payablq in 
all events, but that Mrs. Crompton being a young widow, 
her brother, considering that she might marry again, re- 
presented to her, that she should make some provision 
for this child in the event of another marriage ; and un- 
der that recommendation this note was given, without 
consideration, and only in the event of another marriage. 
That would not vary the question, if, though payable up- 
on a contingency, it was part of the property, with refer- 
ence to which the representation was made. The con- 
tingency would aifect its value : but whatever it was, it 
would be bound by that representation. 

The answer further represents, that Mrs» De Mann^ 
viile^ feeling, that she ought not to insist upon it, destroy- 
ed this note : with regard to the time, it is extremely dif- 
ficult to say with positive certainty, when it was destroy- 
ed: but if it depended on that, there is sufficient ground 
for a judicial opinion, that it was really given up after 
January J 1799 ; when instructions for the settlement were 
given: and the true question is, whether there* is suffi- 
cient evidence in the nature of the transactions from 
January y 1799, to April, 1800, of a representation, and 
assurance, (for it must amount to that,) that the personal 
estate, as it stood at the commencement of that period, 
whatever' its amount, should in no way be diminished^ 
if the marriage should take place. Unless there is clear 
evidence of that, the settlement itself must be the rule. 

Upon that principle my opinion is, that the marriage 
was not upon any representation as to the amount of the 
property in January, 1799; that it should be in no way 
diminished ; or that this note should make part of the 
settlement ; and I should go beyond any precedent by 
holding, that here was a representation leading to mar- 
riage, which was either fraudulently or substantially de- 
feated by what took place afterwards with reference to 
the note. No relief is therefore due with regard to the 
note. 

As to the general ground of the bill, this is a case 
upon which it is not within the province of a Court of 
Equity to interfere ; depending upon this. If there are 
trustees authorized to lay out money upon Government, 
or real, securities, or personal property, the Court in maay 
instances, will say, they shall choose that which is best. 
If personal property is out upon hazardous securities, 
which is charged in this bill, but positively denied, there 
is no doubt, that trustees would be controlled by the 
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Court; and even their discretion in such a contract as 
this, would be controlled, if that discretion was shown to 
be mischrevously and ruinously exercised. Qne distinc- 
tion between Courts of Law and Equity is this : the Court 
of Law has before it the parties interested : but it is fre- 

Siently the interest of all the parties before a Court of 
quity to have a decree against some one, who is not 
before the Court. In this case the Plaintiff's construe- 
tion is the safest: but upon the whole of this deed, con- 
taining a proviso, that the trustees shall call in any of the 
securities, but not without the consent of Mrs. De Man* 
ntvilUy why, settling her own property on marriage, may 
ahe not stipulate, that they shall not call in money with- 
out her consent in writing ; and if that* is the contract, 
what authority has a Court of Equity to strike it out of 
the settlement \ That stipulation therefore being in the 
settlement, upon the general ground the bill must be dis- 
nissed widiout costs. 
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Lnicour*s 
Ivar Ha&% 

A fiinner* 



THIS petition was presented by a Bankrupt to super^ 
aede the Commission, on the ground that the petitioner 
was not a trader. The affidavits in support of the peti* ^ 
tion stated, that for upwards of fifteen years previous to mi^ngUme 
the Commission the bankrupt under a lease occupied afromalime- 
larm ; on which at the time he entered there was a lime-> P^ ^^^ 
pit; which had been opened and worked by former occu* ^^^^^J^ 
piers ; that after he so entered he from time to time dug commence- 
up the lime-stone, and converted the same into lime with mentof hb 
materials, purchased by him for that [)urpos^, using part ^^^ ^ 
of the lime for the purpose of manuring his farm ; and ^r|a^ b»- 
diaposing of such quantities of the lime, so made by him, yond what ha 
as were not wanted for the purposes of his farm, to other required for 
persons ; and that he did not seek his livelihood by mak* "o^JJ'SiiScr 
ing and selling lime ; nor did he take the farm for that within the 
purpose ; and he did not exercise or carry on any trade Bmnknij^ 
or business save that of a farmer* ^^' 

Jdr. Leach^ Mr. Culkn^ and Mr. Parker^ in mppart of 
the Petition. — This case falls within the principle of Nexv* 
ton V. Newton, (a) This is not the case ot a person^ 
taking the lime rock for the purpose of sale : it is part of 
his farm : he uses the lime that is made from it, to manure 

CaJ 1 Co^t^i Bankrupt Litw9, 57. (Kd.l804.) 
(1) 1 Xtt^a Bank. Catet, 316. 
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1813« his farm : and sells the remainder. The quesdon, which 

ij^^rsJ has been the subject of much doubt, whether a mere 

RiDos, * lime-burner is a trader within the Bankrupt Laws, does 

Ev parte, uq^ arise here : as this petitioner is a farmer selling a sur- 

[ * 361 ] plus commodity : nor does it make any difference, that he 

sells that surplus to any one indiscriminately. 

Sir Samuel^ Romtlly^for the Petitioning' OreiRtors^ ad- 
mitted, that though this case never had been decided m 
specie^ it fell within the general rule ; and was not to be 
distinguished from Sutton v. Weeky^ (a] and the other 
cases pn brick-making and allum-works. 

The Zor^ Chancellor said, this case could not be dis- 
tinguished : and therefore the Commission must be so- 
perseded. 

The Commission was superseded with costs. 



1813, TREFUSIS V. CLINTON. 

LlITGOUl's 

JitoSt 26. AFTER the sale of an estate before the Master the 
A resale on 'biddings were opened ; and, the re-sale having produced 
opening bid- upwards of 3000/. more, a motion was made by the jpei^ 
dinp pro- son, who had opened the biddings, for the return of his 
^d€i2l*^"" ^^P°*^*' *°^ * reference to the Master to tax his costs, 
crease of price Incurred in opening the biddings, and the re-sale, and of 
nogroundfor this application, and incidental diereto, as between Soli- 
cosu to the citor and client, and that, when taxed, such costs may 
op^d Jc^ be directed to be paid by the purchaser out of the pur* 
bidding*. chase-money. 

r .3^2 1 Sir Samuel RomtUy^ in support of the Motion^ observiag 
, - ^ that the return of die deposit was of course, claimed the 

costs on the ground of the benefit produced by opening 
the biddings. 

Mr. HeaU restated the Motion. 

The Xort/ Chancellor, granting the motion, so far as 
it applied to the return of the deposit, refused it as to 
the costS) as contrary to the practice, (a) 

raj JUgijf V. M'Mimara, 6 Vet, 466. Earl Macdeefi^ v. Blake, 
8 Vet. 214; but where the biddings have been opened for tlie ezpreisol^ 
ject of benefit to the family, costs are allowed. Oven t. Foulka, 9 F^- 
348. Weti v. Vincent, 12 Vee, 6. 
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1813. 
WESTBEECH v. KENNEDY. Liircoi..*. 

Ivir Hall, 

IN a suit, instituted for the execution of the trusts of ^'^' ^f* 
tlie will of yoseph Westbeechy devising real estate, a ques- the wwution 
tion arose, whether the will was duly executed according of a devise ac« 
to the Statute of Frauds, (a) ' tual signiture 

Richard Emmerson^ one of the three subscribing wit- ^i^^*** ^^"®' 
nesses, deposed, that the tesutor produced the will, and l^nce of^e 
** did in the presence and hearing of this deponent seal three tub- 
*^ the same and publish and declare the same as his last bribing wit- 
" will," Henry Dimock, one other of .the subscribing wit- "*?^"J|^f- 
nesses, being present ; the deponent not recollecting with declares it to 
certainty, whether the testator and Henry Dtmock * did be his will be- 
sign in his presence; though he believed their names ^"^f^ ^?*^^ 
subscribed to be of their handwriting. ILe'^Wm Sji; 

^ Henry Dtmock dei)osed, that he saw the testator duly and sepsnte 
sign, seal and publish his will ; that Richard Emmerson attestations 
was present, and that he subscribed his name in the pre.***®^*°^(^i 
sence of this deponent. [ * ^^^ ] 

Henry Boya^ the third su'bscribing witness, deposed, 

faJ8tat29CA.2.c.3. 



{(1) It has been detennined in South Co" 
nfinoy that a will executed in the presence 
of two subscribing witnesses, is not such an 
execution under the Statute as will pass 
real estate« although the penner of the will 
was present at the execution, but did not 
subscribe the same as a witness ; and a co- 
dicil eimcuted in the presence of two sub- 
acribing^tnesses, one of whom was dif- 
fefcnt from the two witnesses to the will 
does not g^ve effect to the will, as to the 
real estate. S. DmHap et ah y. R. Ihinlap et 
al, 4 Desaus. Cha. Rep. 305. The Statute 
requiring three witnesses, and the practice 
of the Cour^ of Chancery being rigorously to 
require that all three thould be examined^ a 
will executed in* the presence of the prin- 
cipal devisee, who subscribed as a witness, 
and two other subscribing witnesses, is not 
duly executed to pass real estate ; the in- 
terest of such devisee rendering him in- 
competent and his signature a nullity. Nor 
could the penner of the will, who, being 
named an executor, wrote his name On the 
face of it, and was present at the exeoution, . 
be considered a witness under the Statute. 
SneigTwe v. Snelgrwe^ 4 Desaus. Cha. Rep. 
274. See however Seart v. DUHngham^ 12 
Mass. Rep. 358. In Mat»achusett9 it has been 
observed, that the Legislature in requiring 
three subscribing witnesses to a will, did 
not contemplate the mere formality of sigi)- 



ing their names— ^e^ were placed round 
him to ascertain and judge or his capacity, 
and must be produced if living and in the 

Sower of the Court. Chaeeet aLy.JUneoin, 
Mass. Rep. 236. But if it be impossible to 
Erocure Any one of the witnesses, or he 
ave become incompetent, the Court will 
proceed without him er neceuiiate rei', and 
resort to the next best evidence of whidi 
the case will, admit. Seare v. DUUngh^m. In 
Peiifuylvatda it is not necessary that a will 
devising real estate should be sealed; nor 
that all the subscribing witnesses, two being 
sufficient, should prove the exeoution ; nor 
t)iat the proof of tne will should be made by 
those who subscribed as witnesses; nor that 
the will should be subscribed by the wit- 
nesses. Uighiv, mUon, I Dall.94. So if the 
testator write his will himself, his hand 
writing may be proved. liavard y.'DavUf 

2 Binn. 418. ArdtU v. Jhdni, 1 Serg. & 
Rawle. 263. The handwriting of the wit- 
nesses, if dead or out of the power of the 
Court, may be proved. JSyiler r. Tauw, 

3 Yeates. 51 1. If there be but one subscrib- 
ing witness who proves the will, circum- 
sUnces where they go directly to the act 
of disposition it^lf by the testator, may be 
given in evidence to supply the want of the 
other witness. Eytterv, Young* Moudmoti. 
^ra<(/or</, 2 Yeates. 170.} 
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181S. that he Was sent for to be a witness to the will of the tet* 
K,^^'\J tator : that upon his attending the testator did prodace 
WxsTBSBCH the will ^ to this deponent, and request him to be a wit- 
^^^ " ness thereto ; and he the said Joseph Weatheech did also 
** at the same time seal the said produced paper-writings 
^ and publish and declare the same as and for his last 
^ will and testament in the presence and hearing of luai 
^ this deponent : but the said yoseph Weatbeech did not 
^ sign the same in the presence oi him this deponent : 
^ such produced paper-writing appearing to have been 
^ signed by him the said Joseph Westbeechy and ako by 
*^ Henry Dimoci, and Richard Emmersdn, whose names 
*^ now appear to be set and subscribed to the said ptt>- 
^ duced paper-writing, as two of the witnesses thereto, 
.^ prior to this deponent's attending him the said Joseph 
^ Westbeechy as aforesaid." 

Boys also stated, that he believed the handwriting sub- 
scribed to be the testator's, having often seen him write; 
and that, when he this deponent subscribed his name as 
a witness, no other person was present. 

Sir Samuel RomiUy^ and Mr. Parker ^ for Hie Plemtifkj 
contended, that it was not necessary, that the three wit- 
nesses should be together present at the execution of the 
[ d64 ] will, nor that they should see the testator sign, if he re- 
cognised the signature as his ; relying on Lemayne v, 
Stanley y (a) Jones v. Lake^ (b) Wameford v. Wameford^ (c) 
Smith V. Evansy (d) Dormer y. Thurland^ (e) Grayson v, 
Atkinson, (f) and Stonehouse v. Evelyn, (g) 

Mr. Hart^ and Mr* Perry ^ for the Defendants. 

The Lord Chancellor made the decree as pra3red. 

CaJ 3 Zrt^. ly rb) 2 Atk. 176, (in note,) and 3 Vm. 455. S. C. 

CcJ 2 Sir, 764. f dj 1 mu. 313. 

fej 2 P. Wmt. 509. c/j 2 Tet. 454. 

fgj 3 P. Wm9. 252. See lOso JEffi« ▼. Smithy 1 Vet.Jun. 11. Mi^ ▼. 
Grix, 8 Vet. 504. Cook v. Panotu, Free. Ch. 184. Anon. 2 Ch, Ca 109. 
Sfdret V. CHatcoch, Salk. 688. Croft v. PawlH, 2 Sim, 1109. Longfird ▼. 
Eyre, 1 P, Wm$, 74/0. Carleton v. Qnfin^ 1 Bwr. 549. Righi v. PHct^ 
Doug, 239. Canon v. Dade^ 1 Bro. Ch. Ca, 99,- and Oryler. Gryle, 2 Att. 
176.(1) 

{(1) M*. RobertB hat remarked, that it nected with the point in question. Mo6eri9 
may be well to apprise the reader, that thi« on Wflf^ vol. i. p. 119. n. 2 Lmim JBO^ 
note oontttflS a number of cases not con* Hon.^ 
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tsis. 

APREECE V. APREECE. Lwcow'» 

Ink Halx« 

SHUCKS VRGH ASH ar APREECE bequeathed unto "Jf^ ^ 
Itobert Farquhar^ and his wife, the sum of 50/. each for s^^^^m^ 
a nng. not Bpecific: 

Under the usual direction to compute interest on such therefore car- 
of the legacies as carried interest the Master had not al- ^}^ ^^7^ 
lowed any interest on these legacies, considering them p^u^uy^le- 
in the nature of specific bequests, and amounting to the guiei. 
same as if the testator had bequeathed the rings them- 
selves. 

A motion was made for liberty to except to the Mas- [ 365 ] 
ter^s report for not allowing interest on the two legacies. 

Mr. AgOTj in support of the Motion^ contended, that 
diere was no ground for considering the legacies as spe- 
cific s and therefore interest roust be computed on them. 

M^m ShadweU^ for the Defendant^ admitted, that he 
had not discovered any authority for a distinction be- 
tween a legacy of 50/. for a ring, and a legacy of 50/. 
simply. 

The Lord Chancellor clearly held, that these legacies 
were not specific; (a} and that the legatees therefore were - 
entitled to interest within the terms of the decree. 

fa J ACost of the caiea on specific lesacies, and the distinctions upon 
the sabject, will be found in Mr. CojePv notes to Hintwi v. Pinke^ 1 P. 
Wm». 539, and Bider t. Wag^. 2 P. Wmt. 338. Mr. Raithby't note to 
Hrvwn y. AUoh 1 Vem. 31 ; Mr. Santkrw't notes to Pur§e y. SnapHut I Atk. 
414, and Mr. Fonblanque'9 note, 3 Ti^at. Eg. 369. See also Giiiautm v. 
Mdtrky, 15 Ves. 384, referring to the kUe cases. 



BISHTON V. BIRCH. (1) I8i3, ^ 

LiVCOLV** 

THE common injunction having been obtained, for ;£r«**Xi4. 
want of answer, to stav proceedings at Law, the Plain- 15/ 
tiff moved, that the injunction might be extended to stay An answec 
trial, on affidavit, that he verily believed he could not ^/«^"*»"®- 
with safety proceed to trial, until the Defendant should tion to a mo- 
have put in nis answer ; and that a discovery would arise tion to extend 
out of the answer, so as to enable him to make a good u> injunction 
defence to the action. bJX^iL 

fendant subnutted to cxceptioDt, the order was made : an insufficient answer b^og no 
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1813. Sir Samuel Romilly^ Mr. Harty and Mr. Fisher^ in sup- 

\yy^ port of the Motion. 

BiflHTov Mr. Heald^for the Defendant^ objected, that the answer 
V- had been filed that morning ; and produced the Six Clerk's 

*™'- certificate. 

Sir Samuel Romilly^ in Reply^ contended, that the an« 
swer filed, since the notice served, and immediately be- 
fore the motion was made, could form no objection ; the 
Plaintiff not having an opportunity of seeing, whether 
it was a sufficient answer ; and that such a practice, pei^ 
mitting a Defendant to defeat the motion by an answer 
of a few lines, extremely insufficient, for which there as 
no authority, would be attended, with great inconve- 
nience. 

The Lord Chancellor said, he would inquire into the 
practice. 
JII2ircAl4.16. Afterwards, before the motion was decided, several 
exceptions were filed; to which the Defendant imme- 
diately submitted; and put in a further answer. 
[ 367 ] Upon these facts the motion was renewed ; the Plain- 
tiff insisting, that his right to have the injunction ex- 
tended was clear by the admission. 

Sir Samuel RomiUy^ Mr, Hart^ and Mr. Fisher j for the 
JPlaintif\ insisted, that it was now put out of aU doubt, 
that the former answer was insufficient*; and an insuffi- 
cient answer is always considered as no answer. 

Mr. Healdy for the Defendant j contended, that in de- 
termining this .motion the subsequent circumstances could 
not be taken into the consideration. 

The Lord Chancellor said, that the Court being in- 
formed of the circumstances relating to the further an- 
swer, must take notice of them, and give them their due 
weight in deciding upon the motion to extend the injunc- 
tion; that by the practice of the Court the fact of an 
answer filed was a sufficient objection to such a motion : 
but the Defendant having submitted to exceptions, and 
put in a further answer, and an insufficient answer being 
no answer, the motion must now be decided, as if no 
answer bad been put in; and therefore, the injunction 
must be extended to stay trial. 

The order was made accordingly, (a) 

faj Ex relatione. Mr. FUher, The following cue was produced 
from the RegUtei^t Book : 

The GoYKaxoB and Cokfakt of the Kotal Exchaitos AssuaAScs v. 
Barksr. (1) 

14th Dec. 1737. — ^The PluntifTs obtained the common injunction lo 
stlly the Defendant's proceedings at Law until answer, clearance of con- 
tempt, and further order. 

3d Feb. 1738. — ^The Defendant not having put in his answer, the I'laia- 

(1) 1 Dick, 72. 
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THE ATTORN£Y.G£N£RAL *. FINCH. 

THE answer having been filed on the 38th of Mnf^ 
1812, and no further proceedings baring taken place in 
die cause, the Defendants obtained the usual order on 
the 20th of February^ to dismiss the bill for want of pro* 
secution : but their Clerk in Court refused to procure the 
Six-CleHc's certificate ; as no note had been given to the 
Piaintiir of the intention to dismiss the biU, and that, 
therefore,' it was contrary to the pnictice in die office. On 
the 24th of February an order was made, that the De- 
fendant's Clerk in Court, * should procure the certificate : 
but, before it was obtained, on the 25th of February a 
replication was filed. 

A motion was made by the Defendants, that the repli- 
cation may be withdrawn, and the bill dismissed with 
costs for want of prosecution as of the 20th of February; 
and that die relators, or the Defendant's Clerk ia Court, 
may pay the costs. 

Sir Samuel RomtUy^ and Mr. Beames, in support of the 
Motion. — ^That rule of practice, which entides a Defend- 
ant to dismiss the bill, if three terms have elapsed with* 
out any step taken by the PlaintiflT, (a) cannot now be dts- 
]>uted; and few ndes have a more saluury effect by 
limhing the per^Dd of vetatious delay. The question is, 
whether the Defendants, being within the terms or the 
general rule, and having obtained the order to dismiss, 
shall be detained in Court by a replication, filed after 
that order was obtained. The bill was virtually out of 
Court the moment the order was pronounced ; the order 



1813. 

L»€OLK*t 

Imr Hau, 
March \7. . 
Notice of mo- 
tion to dinhiw 
the biU for 
want of prose- 
cution, three 
terms having 
elspsed after 
answer with- 
out reptica- 
tion, not ne- 
cessary : nor 
the Six Clerk's 
certificate on 
the motion, if 
produced to 
i?«St»f0r,when 
the Older is 
drawn up. 

[ * 369 ] 



tiffs on this day. being a Saturday, moved, that the injunction might ex- 
tend to stay trial. The Defendant's Counsel stated, that the answer 
would be put in on Monday / upon which the Court did not make any 
order. 

6th Feb. 1738. — ^The Defendant's answer not having been put in, the 
Pluntiiis again moved the Court on this day that the ini unction might ex- 
tend to stay trial ; which, upon hearing an affidavit of notice of motion 
to the Defendant read, was ordered accordingly. — Be^, Lib. B. 1738. Fo. 
169. 

13th Feb, 1738. — ^The Defendant having put in his answer, applied to 
the Court this day to discharge the order of the 6th February, extending 
the injunction to stay trial ; and the Court upon hearing Counsel for the 
Plaintiffs and the Defendant's snswer read, ordered the injunction to ex- 
tend to stay trial to be discharged.— il^j^. Ub, B. 1738. Fo. 244. 

13th Mar. 17^8.— From the RegiMtet'a Minute Book it appears to have 
been stated to the Court, that exceptions were Uken to the answer: but 
the exceptions were afterwards on the Plaintiff''s motion withdrawn on 
payment of costs. 

faj 1 Prax. Mm. 34. 2 HarrwmU Pract. 605. PracT. Reg. 178, Tur- 
ner^t Pract. 226. J^ewland** Pract. 106. 



869 Oa8bs in Ghancebt. 

1813. being the efficient proceeding ; and the act of drawing it 

\^v%j up being merely lor the purpose of recording it, and 

The giving authority for the subsequent proceedings for costs. 

ATTomxvg' This is confirmed by the manner in which the books of 

"^^^ practice speak of the different modes of meeting a mo- 

ForcB. tion to dismiss; which are three: filing a replicatioi^ 

moving to amend, and underuking to speed the cause* (h) 

I 370 } It is true, this order was obtained in the present case 

without producing the Six-Clerk's Certificate : but by the 

modem practice that is unnecessary, when the motion is 

made ; and it is sufficient, if the Certificate is produced 

to the Register^ before the order is drawn up ; although 

not obtained, when the order was made ; as decided b^ 

your Lordship after mature consideration in WzUm ▼• 

Pugh^ (a) followed by M^Mahon v. Sissori. (b) 

Mr. Johnson^ for the Relators. 

The Lord Chancellor declared, that the practice does 
not reauire a Defendant to hand over to the Plaintiff a 
note of his intention to dismiss the bill ; that the courtesy, 
as it is termed, among the Clerks in Court, is not whole- 
some ; being in direct opposition to a general rule of 
practice, laid, down bjr the Court ; (c) that the practice to 
move without producing the Certificate is established in 
the two cases cited ; the Defendant moving on his tide to 
have that Certificate ; and producing it, when the order 
is to be drawn up : a practice too long settled to be now 
altered : that, the Defendants therefore having a clear 
right to the Certificate in this insunce, this application 
must be granted with costs, to be paid by the relators* (l) 

Afterwards, upon the suggestion, that the omission to 
file the replication was a mere slip, it was ordered, that 
the replication should not be withdrawn ; but the infor* 
mation wasjretained, the relators paying aJl the costs. (3) 

fbj J^eafantC* Pract. 107. 109. 

faj 10 Vet, 403. fbj 12 Vea. 465. Browne v. Byne, ante^ 310. 

fcj Jack9on V. Pvwnaiy 16 Ve%. 204, and the references in the note C^^^ 

(1) Hoy T. Snite^ pott. 3 vol. 170. 

(2} FuUer v. fTWit, fit, 3 vol. 1. B^ji^ham v. Untfy, 1 Mid.26S^ 
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1813. 
DICK V. SWINTON- (1) Uncow'. 

Isir Hxu^ 

IN March, 1804,, the Defendant, as Captain of an East ^^^ 
India merchant ship, and William Diet, as Purser, being ^^^ ^f j^ 
about to sail to the East Indies^ agreed to be jointly in- exeat regtf 
terested in the trading adventures, freight, tonnage, pas- discharged 
sage money, and profits, to which diey would be entitled, "^ ^^^^Li 
as Captain and Purser, during die voyage, in the propor<» ggl^^'JSke 
ttons of four-fifths to Swinton, and one-fifth to Dick. In Capttin of'tti 
April, 1806, Dick died intesute, and unmarried. A bill, ^ fndia 
filed by his administrators, prayed an account and **j^^«ilin«fo 
writ of ne exeat regno i and Ae motion- for the writ was /,„^,ft2r^^' 
supported by an affidavit, that the Defendant was at the conaideivble 
decease of William Dick indebted to him in the sum of »^f»denccift 
1000/. at least on account of the moneys, received by the ^^?"' 
Defendant in respect of the adventure, 8cc. stating the ^'^ ^ 
belief of the deponent that the Defendant was about to 
leave England, and to proceed. to the East Bidies, or some 
other parts beyond the seas, being appointed Captain of 
the Carnatic East^India^Min; and was preparing to sail 
in a few days. 

M: Sidebottom, in support of the Motion. 

The Lord Chancellor inquired as to the nature of the 
trade; whether it was a legal trade ; and whether the 
dealings were such as were allowed to be carried on by 
tbe East India Company ; requiring the deponent to add 
to the affidavit, that the dealings and transactions were, 
as he believes, legal. 

The affidavit was accordingly amended ; stating further [ 372 ] 
the belief of the deponent, that the trade, so agreed to be 
carried on by William Did and the Defendant, and which 
was afterwards so carried on by them, was a legal trade, 
and not prx>hibited by the laws of this country, or the 
charters or regulations of the East India Company. Upon 
that affidavit The Lord Chancellor granted the writi or- 
dering it to be indorsed for 1000/. 



A motion was made to discharge the writ of ne exeat j^ru 15. 
regno under die circumstances stated by the answer ; that 
the account had been settled by a common agent; leaving 
a balance against the Defendant of 391/.; and, the De- 
fendant having been several months in England, the bill 

. f(l) Cited 3 Johns. Cha. Rep. 413.} 

1(2) See theDOteto De Carrieny.JhCaknne^A Ve9, jwi, 577.} 

Vol. I. 32 
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1813. was filed, and the wtit obtained, just as he Iras sailing 

^./>rO from the river as Captain of an India ship in the ususd 

Dick course. The ship being at Gravesend^ he obtained leave 

^' from the East India Company to permit another Captain 

wnrrov. ^^ navigate her to Portsmouth ; and coming to towo, put 

in his answer; submitting to pay into Court the balance 

of 391/; 

Sir Samuel Romilly^ and Mr, Cooke^ in support of the Mo^ 
tion^ observing, that this writ is a most powerful instru- 
ment^ contended, that such an application of it was an 
abuse, that ought to be marked witK costs : the Defendant 
having been so long in this country without any attempt 
to enforce this demand until the instant of his departure 
in the usual course as Captain of an Indiaman; when it 
was notorious, that he could not be detained without Ab- 
solute ruin ; and must therefore submit to the terms im- 
posed ; and further insisting, that this writ was impro- 
perly applied to such a departure from this country for a 
. temporary purpose without a view to permanent residence 
abroad. • 

[ 3/3 ] Mr. Hart^ for the Plaintiffs^ maintained their right to 
this writ upon the affidavit of an equitable debt, and their 
belief, that the Defendant was leaving the' country. 

Writ of ne The Zorrf CHANCELLOR.— I quite agree, that this writ 
exeat regno, a is a most powerful instrument ; and I never apply it with- 
£l*i5s?1!!P^ out apprehension. This Court has made use of this great 
plied to the prerogative writ for the purpose of holding a man to wbat 
purpose of is called equitable bail! Upon this application I have no 
equitable bMl. doubt; having frequently observed the difference in the 
theCmiiTof pi*actice of the Courts of King*s Bench and Common, 
CwmonPieat Pleas. In the King^s^Bench^ if a Plaintiff swore to any 
to examine debt, however large the amount, the Defendant was at* 
h!5d tob^i^*^** rested ; and obKgcd to J5nd bail for that sum. I beUeve, 
reducing the ^^y ^^^^ lately altered that practice : but the Court of 
bail accord- Common Pleas^ when I was Chief Justice, always catered 
■"ff'y* d h'^ *°^^ ^^^ propriety of the affidavit ; and reduced the bail 
tiie C^ourt of accordingly. So this writ has been modelled upon the 
Xln^B Bench, view, which the Court has taken upon the answer as ta 
the sum, for which the Defendant ought to be held to 
bail. 

This writ has issued under these circumstances : a de« 
mand arising several years ago : the account settled by a 
common agent: that settlement leaving a balance of 3911. 
to be paid by th« Defendant, known to be the Captain of 
an India ship, and the time of her sailing known ; and 
no reason appears, why this writ should not have issued^ 
so that the answer might have been put in, and the thioi; 
settled, long ago. In such a case it is extremely reasona* 
bky that the Defendant should be discharged, paying into 
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Court the balance of 391/. dedacting the costs he has 1813. 

t>eeD put to* Let him pay in that sum with liberty to k^^v>i^ 

Apply for the costs, when taxed, (a) Dick 

V. . 

faj Sm the b?ief new of the writ of ne KUtU rtgm by Mr, JBeamet. Swiaro*. 
Calfijwm ▼. , Id Fet. 353. 



HOWARD V. BRAITHWAITE. [ 374 ] 

1813^ 
IN this cause ^nj The Lord Chancellor again went /^^^'^^ 
through the circumstances; and, repeating the opinion '^'*'^P-202. 
he had formerly expressed, declared, that the Court could direrted^\.i- 
not decree a specific performance ; bul would direct an t,erty for eadi 
issue, if the Plaintiffs chose to take it, whether the De- party to exa- 
fendant's Solicitor was lawfully authorized to sign the "*i?« ^^^ o.^|»«' 
agreement; though, the Plaintiff's Solicitor being dead, ^^^^^^J^^^^^^ 
Jind Ashton^ it was said, not to be found, the Plaintiffs - 
Would try it with great disadvantage ; that, if the Plain- 
tiffs would not try it, the bill must be dismissed: but the 
Court would never give costs in such a ca^e. 

Mr. Leach^ for the Plaintiffs^ accepted the offer of an 
issue ; and proposed, that e^ch party should have liberty 
to examine the other as a witness. 

Tlie Lord Chanc£L|.or said, that was a very important 
consideration ; and could not be without consent. 

The decree was pronounced accordingly for an issue 
without that direction. 

(^a^ Reported an<f, p. 202. 
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WINCH V. WINCHESTER. 



Purchaser IN December j 1809, the Plaintiffs, as tmstees under a 
not entiUed to ^^-ed, executed by Edward Jewhnrst^ put up to sale by 
fbr*ftdefi€ien. auction an estate described by the particular as ** con- 
ey in quantity : ^^ taining by estimation forty-one acres, be the same more 
the particular ^^ or less," and as being in the occupation of Edward 
^ute^'wlon-^ y«i;yittr*r. At the sale, John Ayerst, as the agent of 
taining by es^ ^^^ Defendant, became the purchaser ; and signed an 
tiiiifttion forty- agreement for that purpose ; and shortly after the sale 
one acres, be entered into possession. The bill prayed a specific per- 

Parol evi- The Defendant by his answer stated, that he was in* 
denceofde- duced to purchase under the impression, that the farm 
daratioBs by contained the particular quantity of land alleged ; that 
at uTe sale"^^*^ his agent previously to the sale had been informed by 
warranting the Jewhurst^ in answer to an inquiry, that the estate con- 

quantity, re- sisted of forty-one acres ; and had at the sale and pre- 

ceived in op- . 

poflition to a specific performance, on the ground of fraud; not to enforce performance. 



{(1) JoUffe V. Hite, 1 Call's Rep. 301. 
See the decree, p. 329. Young V. Craig^ 
2 Bibb's Rep. 270. See also Fleet ▼. Ogw 
Jeint, 6 Munf. 188. But if the tiUe-papera 
of the vendor call for Usa than the quantity 
apeciiledy though the tract be sold as con- 
taining the specified quantity more or 2ef«, 
he wiU be bound to make good the quantity 
to the purchaser. ^"eUon v. MaUhetM et al. 
2 Hen. fc Munf. 164. IhnfaU v. Rom, 2 
Mtiitf. 290. So if there be a great deficiency, 
notwithstanding the same be sold under an 
agreement fw a reputed quantity, and the 
words more or iea», which should be restrict- 
ed to a reatonable allowance for trnaU errort 
in ourveya, and fir variaHont in inatrttmentt^ 
the value of the' deficiency wUl be deducted 
from the purchase money, if not paid, 
though both vendor and purchaser were 
under a mistake with regard to the quantity 
at the time of sale. Qutf«/t«/ v. WoodHefet aJL 
2 Hen. & Munf 173, n. See also HitU v. 
Cumdnghanet Ex. 1 Munf. 336. The above- 
mentioned cases were decided in Virginia. 
In ^ew York it has been held, that where 
P, gave a bond to M. and T. with condition, 
by which he agreed Xo convey to them a 
lot of land, number 78, in the township of 
Jjytandert &c. containing 600 acres, and de- 
livered a deed to them describing the lot, 
and as « containing 600 acres, be the same 
**moreov lets** and the lot on actual survey 
was found to contain only 421 and one- 
eighth, such mention of the quantity of 
acres was matter of dcscriptioD^ and that 



the delivery of the deed for the lot of land. 
according to its usual and known descrip- 
tioQ, was a performance of the conditiimof 
the bond. Matm e$ ai, v. JPeatioon^ 2 Johna. 
Rep. o7. And where a lot was grai\ted by 
deed, and its number specified, with a re- 
ference, to a map, the whole lot witf paaa, 
though it be mentioned as containing /wer 
acres than it absolutely dfoes. JackoouT, 
Defendorf, 1 Caines' Rep. 493. Jackoon ▼. 
Sarrington, 15 Johns. Rep. 471. Pea^o Ar- 
V. Briggo^ Rep. Const. Court So. Car^Bma, 
vol.ii. p.98 SteuHwHaUv.Poweit^Sm, 
& Rawle. 456. So if a party accept a deed* 
and pay the purchase money according to 
the number of acres expressed in the deed* 
parol evidence is not admisiiMe to show m 
mistake in the quantity of land, nor can an 
action for money had and received be main- 
tained to recover back the money paid for 
the number of acres alleged to be deicient. 
jHnps V. Barker, 5 Johns. Bep. 506. it aeems 
to be generally understood, that where 
there has been a conveyance by course^ 
and distances which truly describe the pre^ 
mises, but the quanti^ of land and to be 
conveyed is deficient, and theie be no ex- 
press covenant, the purchaser can have no 
relief, unless there be fraud. Bagne ▼. 
Xing etux,l Yeatea. Smith et o/. v. JBvtmo, 
6Binn. 102. Bomr ▼. MCormick, I Serg. & 
Rawle. 166. iSTowr ▼. J9aM, 2 Mass. Rep« 
383. Powel T. Clarke, 5 Mass. Rep. 355. 
Sno»r. Chapman, 1 Rooes Rep. 538. GnniN 
land ?. Wrighit 3 Mttnf. 179.} 
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viously to its commencing publicly asked the auctioneer, 1813. 
what quantinr he sold the farm for ; who replied, ^^ forty- k^^v^i^ 
^^ one acres /' adding, ^ if the purchaser does not like to Wmoa 
*^ take it so, it shall be measured : and if it proves more, '^■ 

*' the excess must be paid for ; if less, an abatement shall *^"'^""*»- 
^^ be made." The answer further stated, that the land 
had been since measured, and amounted only to between 
thirty«five and thirty«six acres ; but the Defendant sub* 
mitted to perform the agreement, having an abatement 
for the quantity of land deficient. 

Sir Samuel JRamilfy^ and Mr. Newlanfl^for the Plaintiffs^ 
insisted, that a specific performance must, under the cir* 
cumstances, be decreed; and mentioned Higginsan v. 
CloiV€9^(a) as an authority, that parol evidence of decla- [ 376 J 
rations by the auctioneer cannot be read to explain the 
particular of sale. 
, Jkfr. Hart^ and Mr* Grimwoody far the Defendant. 



The Master of the Rolls. — ^This bill seeks to compel the 
Defendant specifically to perform an agreement, into 
which he entered for the purchase of an estate, which had 
belonged to Jewhursts who conveyed to the Plaintiffs, on 
trust to sell for the payment of his debts. The Plaintiffs, 
as trustees, put the estate up to sale by auction in 1809. 
The Defendant, through his father-in-law Auerst^ was the 
purchaser ; who signed the agreement on the particular. 
The description of the estate in the particular represents 
it as containing by estimation forty-one acres, be the same 
more or less. The only objection made is, that the estate 
does not contain forty-one acres ; but .upon measurement 
appeals to be less than that quantity by five acres and a 
fraction: the Defendant insisting upon an abatement out 
of the purchase-money for this difference ; first, upon the 
specificauon of quantity in the particular ; next, upon the 
ground of a representation, or warranty, verbally given 
by the auctioneer at the time of the sale. 

' First, the e&ct of the words ^^ more or less," added to As to the 
the statement of quantity, has never been yet absolutely *^!S^ mV*!!* 
fixed by decision ; (b) being considered, sometimes as u^mic moL 
extending only to cover a small difference, the one way, « or leas'* In a 
or the cMdier; sometimes, as leaving the quantity alto- P^'^i^^l'^*^ 
gether uncertain, and throwing upon the purchaser the ■*'*» 0*^9' 
necessity of satisfying himself witn regard to it. In this [ 377 ] 
instance the description is rendered still more loose by • 
the addition of the words ^^ by estimation." The estimated 

fa) 15 Vet. 516; Mid see ClaiKte$ v. Bimntm^ po9$, 52 i. 
CbJ Mm r. BusMey, 17 Vck S94. 
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t8}S« extent of groutid frequently proves quite different from 

C^vnJ its contents by actual measurement. It cannot be coo* 

WiHca tended, that the terms ^^ estimated" and *^ measured" have 

„. ^ the same meaning. If a man were told, that a piece of 

land was never measured, but ts estimated to contam 

forty«one acres, would that representation be falsified by 

showing, that, when nteasured, it did not contain the spe» 

cified number of acres I The only contradiction to that 

proposition would be, that it had not been estimated to 

contain so much. 

Supposing, that the vendors knew the true quantity/tt 
would be a different question, whether by the use of such 
{Erases they could be protected from the obligation to 
make it good. Some attempt was made to affect them 
with such knowledge through the medium of JervhurBtf 
who, according to the testimony of one Noakes^ when -a 
valuation of the lands in the Parish was making by direo- 
tion of the parishioners, stated to the valuers the con- 
tenu of his farm, as amounting only to twenty-nine acres, 
exclusive of hedges, roads, and waste ; and said, the 
map account was thirty-six acres ; and then one Springtt 
deposes, that two or three days before the sale yewhtirit 
walked over the farm with him ; and specified the con- 
tents of the different fields ; which, being added together, 
amounted to forty-one acres. 

What JewhuraVs own knowledge, or belief, was upon 
this subject is not ascertained. He may as well be sup- 
posed to have purposely under-stated the quanti^ on the 
one occasion as to have over-stated it on the other ; but, 
be that as it may, it is not shown, that the Plaintiffs knew 
any thing of either statement. It does not appear, that 
[ 378 ] Jewhurat was employed by them to show, or describe, the 
iajads ; or was in any way their agent. They are there^ 
fore not bound by any representation of his ; and, putting 
fraud, as it must be put, out of the question, I do not 
conceive, that the Defendant is entitled to an abatement 
out of the purchase-money for the deficiency of quantity* 

I'he question then is as to the admissibility, and next 
as tQ the sufficiency, of the evidence of the auctioneer's 
declaration at the sale. The Of fendant says^ Auerat^ his 
agent, distinctly inquired of the auctioneer, for what 
quantity he sold the farm ; and the auctioneer answered 
^* we sell it for forty-one acres : but, if the purchaser 
** does not like to take it so, it. shall be measured ; and, if 
^^ it proves more, the excess must be paid for : if less, an 
• ^'abatement shall be made." 

As to the. admissibility of the evidence, it must depend 
upon the purpose, for which*it is produced. If the De- 
fendant insists, that the evidence being received he will 
be entitled to have the contract performed with an abate- 



Gases in Ghanccrt* 878 

mem of ikt price, I think it not admissible for that pttr« 1812. 
pose ; as the Court cannot execute in his favour a written u^>rO 
agreement with a variation introduced by pand testi« Wihch 
mony: but, if he says, he was deceived ly this repre* '^• 

sentation, and therefore was induced by nraud to enter '»««■•«•• 
into the contract, and oiFers the evidence for the purpose 
of getting rid of such contract altogether, for that pur* 
pose, I think, it may be received ; as, if such a declara- 
tion was made by the auctioneer, it would undoubtedly 
be fraudulent and unfair in the Plaintiffs to insist upon 
the execution of the contract, not giving the Defendant, 
the benefit of that declaration, fa^ 

With regard to the evidence i^^elf, three witnesses de- [ ^79 ] 
pose positively to the declaration, as made by the auc* 
tioneer in the terms. I have mentioned : two, of the name 
0f Sfiringei^ do not recollect, that it was preceded by any 
inquiry from any person : but Ayerst says, it was an an- 
swer made to an inquiry by him in the hearing of all the 
persons present; and two of the Plaintiffs, he says, were 
povsent, and did not contradict the auctioneer. On the 
other hand, the auctioneer, being examined, does not ixt 

£lain and explicit terms deny such declaration ; but says, 
e did not make any declaration contradictory to the* re- 
presentation by the particular ; and that he was not au- 
thorized to make the declaration, specified by Ayerst^ and 
stated in the answer ; not, that he did not make a de- 
claration in those words. That declaration it therefore 
made out sufficiently by the evidence. 

It is said forthe Plaintiffs, that, at most, this gives an 
option to the Defendant either to take the land as forty- 
one acres, or to have it measured : and that by taking 
possession, and beginning to cultivate the land, he waived 
that option, and consented to take it as forty-one acres ; 
but, if the parol evidence is to be taken as the rule, -the 
Defendant was to have the land, be the quantity what it 
might: the measurement was material only to ascertain 
the price ; and therefore was in time, if before the pay 
ment. Several observations were made upon the incon- 
sistency of the Defendant's conduct on the supposition, 
that the payment was to be by measurement : it so, the 
measuring was as much of course as the valuing of the 
timber, or the stock ; and yet no proposition came from 
the Defendant for measurement ; and it was by mere ac- 
cident, that, the persons, who were to value the timber, 
BOt being able to agree upon the value of a copse-wood in 
one field, and having that measured, Ayerst said, as they [ 380 ] 
were measuring part, they might as well measure the 

' faj The MarquU of Tmmthfnd ▼. Stcmgroom; 6 Ta, 328. Ram9b9ttwn r. 
OUdm^ oHie, 165, and the references. Chvet t. Ni^gin^vti, potu 
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1812. whole. The Defendant thought so little of measuring the 
C/>rU land, that he appointed a day for finally settling the bust- 
yfintB ness; not knowing, that any measurement had taken 
^- place ; and at that meeting he was informed by Aytrst of 

WnrcHMTXE. ^j^^ measurement and the result. Upon that a long nego- 
ciation and correspondence took place, and several meet- 
ings ; and at none of them did the Defendant insist upon 
this parol declaration, supposed to have been made at the 
auction: whereas the objection was plain: no matter, 
what the conditions of sale import : the auctioneer did 
say distinctly^ that the land was to be measured, and to 
be paid for accordingly. 

These circumstances jhrow a degree of doubt upon the 
evidence ; but are not su£Scient'to impeach its veraci^, 
partitul^ly in the absence of a plai.n*denial by the auc* 
tioneer himself; and with this circumstance, that a wit*' 
ness represents the auctioneer to have said, at a subse- 
quent period, that he did sell at forty-one acres ; and, if 
it turned out less, there should be an abatement. The 
answer, therefore asserting, that such declaration was 
made at the sale, is sufficiently made out; andxonse* 
iiuently the Defendant cannot be compelled to take the . 
land without an abatement. If he will not take it, the 
bill must be dismissed ; but without costs ; as die defence 
is one, to which he did not resort until after the institu* 
tion of the suit. 



[ 381 ] BOYD V. HEINZELMAN.(l) 

1813, 
LiRcoLir's ON the 28th of January the Defendants, having put 
MarchSl! ^^ ^^^^^ answer, obtained an order, that the Plaintifls 
jifirii 2. ' should elect, whether they would proceed at Law or in 
SumBtion, this Court ; on the allegation, that the* PlaindfTs prosecut- 
that the De- ed the Defendants at Law, and in this Court for one and 
^blyVcxcd ihe same matter, whereby they were doubly vexed, (a) 
by suiu in A motion was made by the Plaintiffs to discharge diat 

Equity and at order with costs for irregularity ; as obtained on a false 
Law for the allegation, f*) 
same matter, o » / 

asceitained by 

reference to C^J ^^^ •'*"*» ^' ^^^ Stafford, 3 P. FTifw. 90, and note fbj aa to this 
the Mas. practice. 

tcr. (2) C^J Bvilen v. Butcher, 2 Dick. 558. 

(1) Milit V. Fry^ pott, 3 yol. 9. It seems the principle of putting a party 
to election applies, if the party sue in a foreign Court of Law at the same 
time he is suing in this Court Pietera v. Thomptoti, Coop, Rep, 294/ 

- - -- - ■ - ■ --■-- — — 

K^) Boff^rt V. Voaburg, 4 Johns. Cha. Rep. 84.{ 



V. 
HXUSBIiMAlr. 
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Mr. leachy and Mr. Shadwell^ in support of the MbtioHj 1813. 
contended, ihat this order was obtained upon a false al- \,0^n^ 
legation ; and the Plaintiffs, being, as in the case of a Boto 
mortgage, ("cj entitled to proceed both at Law and in 
Equity, could not be put to election ; that, having bills 
of exchange, they were at liberty to proceed on those 
bills at Law, and to come into diis Court to establish 
their lien on the goods, consigned to th^iPefendants to 
answer the debt : a collateral security not having the ef- 
fect of releasing the personal remedy. 

Sir Samuel RomiUy^ for the Defendants^ insisted, that 
it was of course to put a party to elect ; and if he objects, [ 382 ] 
the usual practice is a reference to the Master ; that this 
bears no resemblance to a mortgage ; being a personal 
demand in Equity, and a personal demand at Laws a suit 
and an action for one and the same matter. 

TAf £or^CHANC£LLOR.-^The only question is, whe* 
ther the Court is in the habit itself of looking into the 
matter, to see, whether the^ug^estion is false, or of send- 
ing it to the Master to ascertain the fact. As far as my 
own experience goes, when an order, proceeding upou 
such a suggestion, is questioned, the Court does not take 
upon itself to examine it, but sends it to the Master; 
and the principle of that proceeding is, that, though the 
fact may be sometimes a very simple one, it is often very 
complicated ; and, if the Court were to examine it in the 
one case, it must in the other ; and there would be no 
end to the inconvenience. 

Mr, Leach mentioned the case of Mouseley v. Basnetty 
from the Regtster'*8 Book. 

The Lord Chancellor, having read the note, said 
that. was the course; and the^rder might be made con- 
formably to it. 

The order was accordingly made in the terms of 
Mouseky v. Basnett. (a) 

CO See LyMkT v. Doliand, 1 Tm. yun. 431. Booth ▼. Bo9ih, 2 Atk, 342. 

raj p. 382. Mouseley v. Batnett, 23d Feb. 1790.--Reg. lib. B. 1789, 
Vo. 212. 

By the order, reciting^, that by an order made in this cause the 10th 
day of Feb, inst. suggesting^, that the Plaintiff prosecuted the Defendant 
both at Lav and in uiis Court for one and the same matter, whereby the 
Defendant was doubly vexed, it was ordered that the Plaintiff, his Clerk 
in Court, and Attorney at Law, having notice thereof, should within eight 
days after such notice make his election, in which Court he would pro* 
ceed, and if the Plaintiff should elect to proceed in this Court, then the [ 383 J 
Plaintiff's proceedings at Law were thereby stayed by iniunction, but if 
the Phuntiffs should elect to proceed at Law, or in default of such elec- 
tion by the time aforesaid, then the PlaintifTs bill was from thenceforth 
to stand dismissed out of this Court as against the Defendant with costs to 
Vol. fe 33 
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1813. ^ taxed, fitc. and stating, that it waa alleged, that the «^d order vaa ob- 

^^,^^ tuned on a false auggestion, for that the matters, for which the PUintiff 

^^"^^"^^ is proceeding at Law and in this Court, are not the same, but distinct 

BoTD matters, and therefore it was prayed, that this order might be discharged* 

V* and that the Defendant might pay to the Plaintiff the costa of this appii- 

HuBXiucAH. cation to be taxed, his Lordship doth order, that it be referred to the 

aaid Master to see, if the Plaintiff's proceedings at Law and in this Court 

are for and touching the same matters ; and he is to state the same with 

lUs opinion thereon to the Court : but the Plaintiff is to be at liberty to 

proceed in the ^|^on at Law in the mean time. 

The Master miBe his report, bearing date the 13th day o^ Jlpril^ 1790 « 
and thereby certified, that he was of opinion, that the Plaintiff^s proceed* 
ings at Law and in this Court agunst the Defendant were not Ibr and 
touching the same matters; and on the 16th .^rUt 1790, the Plaintiff ap- 
plied to the Court to discharge the order of the 10th of Feb, and that the 
Defendant might pay unto the Plaintiff the costs of the said reference, and 
also the costs of this application, to be taxed by the Master; which the 
Court ordered accordingly.— Reg. Lib. B. 1789^ Fo. 137. 



YOUNG V. LUCAS* 

Lnroour'a The Defendant haying obtained the common order to put the Phinlifr 

Ikv Hall, to his election, the Plaintiff moved tO dischaige that order, and for the 

July 31f costs of the application. Sir Samuel RwniUy for the metlon, which was re- 

1813* aiated by Mr, Sort, and Mr. Beamet^ on the authority of Boifd v.MtinzeU 

manf insisting, that the motion was irregular, and that the practice wa^ 

to refer it to the Master to see, whether the matter of the suit and of the 

- action was the same. The Lord ChanceU^tr, f]^don,J said, that was the 

course, where the representation, that the suit and action were for the 

aame matter, was disput^l: but where that representation was not ( 

troTerted, the Court might decide, without that reference. 



In \he vacation after Hilary Term, the follow- 
ing appointments took place: 

Sir Thomas Plumer^ His Majesty's Attorney- 
General, was appointed Fice Chancellor of Eng^ 
land under an Act of Parliament passed in this 
Session. 

Sir William Garrcw^ His Majesty's Solicitor- 
General, was appointed Attorney-General. 

Mr. Dallas^ Chief Justice of Chester^ was 
appointed Solicitor-General. • 

In Easter Term Mr. Richards was appointr 
ed Chief Justice of Chester. 
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181S, 

Jan, 28. 

Feb. 1. 
Bequest to a 
son' of the tes- 
tator on his 
accomplish- 
ing his ap- 
prenticeshi|>, 
with the divi- 
dends in the 
mean time for 
maintenance ; 
and in case he 
shall die, be- 
fore he ac- 
complishes 
his appren- 
ticeship, then 
and in such 
case to the 
other chil- 
dren. 

The legacy 
lapsed by the 
death of the 
legatee, hav- 
ing accom- 
plished his 
apprentice- 
snip, in the 
tesUtor's life. 

[ * 386 ] 



HUMBERSTONE v. STANTON. 

JOSEPH y UDGE, by his will, dated the 4th of Mmf^ 
1781, giving 750/. 3 per cent. Bank. Annuities to trustees 
for his wife for life, and directing them to sell out 50/* 
part of such Bank Annuities^ for pUcing out his sou Jo^ 
sefh apprentice, proceeds as follows ; " And from and af- 
*^ ter my dear wife's decease I give and bequeath 450/« of 
^^ the said stock, or in case the 50/. stock shall be sold to 
^^ put forth my said son yoseph an apprentice, then and 
^^ in such case only 400/. of die said stock to my ssUd son 
^* yoseph to be transferred to him on his completing and 
^^ fully accomplishing his apprenticeship ; and the interest, 
^^ dividends, and profits thereof in the mean time to be 
'' applied by my said trustees for his my said son y^ 
^^ seph^s clothing and necessaries * during and unul he hadi 
^^ accomplished his apprenticeship ; and in case my said 
^^ son yoseph should die before he accomplishes his ap- 
^^ prenticeship, then and in such case I give the said 450/« 
^^ stock, or 400/. stock, as under the aforesaid bequest it 
^' may happen to be, to my aforesaid son Richardy and my 
^* aforesaid three daughters Anne^ Elizabeth^ and Maru^ 
^^ or to such of them as may be living at the time of thia 
*^ contingency happening, equally to be divided between 
^' them share and share alike : but if any of them should 
^^ be dead at the time of such contingency" the parents 
share to devolve to the issue. 

The tesutor bequeathed the residue of his personal 
estate to his wife ; appointing her and three other persons 
executors. After the execution of his will he placed his 
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son yoseph out an apprentice ; who, having completed his 1813. 
apprenticeship, died in September^ 1790, in his father's Vi^^v^^ 
Ufe-time ; who died in jfanuary^ 1 792. Humbvbstovi 

The Plaintiff, as the personal representative of the 
testator's widow and residuary legatee^ filed the bill; 
praying, that she may be declared entitled to the 450/. 
stock. 

Mr. ffarty and Mr. Bell^ for the PlaifUif.-^Tht per- 
sons to whom this legacy of stock is given over upon the 
death of the testator s son Joseph before his apprentice- 
ship accomplished, are not entitled in the event that has 
happened : but by the death of the legatee in the testator's 
life it falls into the residue as a lapsed legacy. The be- 
quest over, only upon an event, which never happen- 
ed, cannot take effect as if that event had happened. 
The cases, Jones v. Westcomb^(a) and Statham v. Beliy(a) [ 387 ] 
where the limitation upon the supposed pregnancy of the 
testator's wife was established, though she proved not to 
have been pregnant, and therefore the event contemplated 
never happened, are distinguished in this respect, that 
the legatee under this Vill lived to attain the period at 
which his legacy was to vest : an event, the completion of 
which within the terms of this will destroys the limita- 
tion over : the legacy failing afterwards, by the death of 
the legatee, not before the period, at which he would 
have taken a vested interest, but during the testator's 
life ; the common case of lapse. The case of Northey v. 
Strange.(b) also was upon the ground, that the legatee died 
before the testator, and under twenty-one : but there is 
no instance, that the legatee dying after having attained 
the age of vesting, the limitation over was allowed to 
take effect on the ground, that the legatee, not having 
survived the testator, never actually received the legacy. 
In the one case the testator contemplates a particular 
event, as preceding the limitation over ; and, if that event 
never happens, the preceding estate being removed out 
of the way, whether by the person to take never coming 
into existence, or the life not enduring to a particular 
age is immaterial, the limitation over is brought forward ; 
and takes effect ; in the other case the event has happen- 
ed, upon which the will declares, that the-limitation over 
cannot take place ; and the general Law determines the 
legacy lapsed, as if there was no disposition. 

Sir Samuel Romilly^ and Mr. Grimwood^ for the De^ 
fendants^ claiming under the Limitation over^ contended 
that this fell within the case of Jones v. Westcomb : a mere 
question of intention, whether if this son could not take, [ 388 ] 
the legacy should not go over to the other children. 

faJlVe.mCA. 316. 

C<0 p. 387. Covp. 40. Cf^) 1 P. Win, 340. 
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1813. t ^^ Master of the Rolls. — It being sufficiently proved, 

U^v-O that the son completed the term of his apprenticeship be- 
HuMBKBSTOHB fofc the tcstatOF^s death, the question is, whether by his 
«. death afterwards in the testator's life-time the bequest over 

«^^^** takes effect. It seems formerly to have been a question, 
t "**• ^- whether a bequest over in case of the death of the legatee 
before a certain period could take effect, when he died 
during the testator's life, though before the period spe- 
cified. In the case of Willing v. Baine(a) legacies were 
given to children, payable at their respective ages of 
twenty-one ; and if any of them died before that age, the 
legacy, given to the person so dying, to go to the sur- 
vivors : one hkving died under twenn^-one in the life of 
the testator, it was contended, that his legacy lapsed; 
and did not go over to the survivors. The argument was, 
that the bequest over could not take place ; as '^ there can 
•* be no legacy, unless the legatee survives the testator: 
^^ the will not speaking till then : wherefore this must only 
*' be intended, where the legatee survives the testator; 
*^ so that the legacy vests in him, and then he dies before 
•* his age of twenty-one." • 

Bequest It was however held, and is now settled, that in duch 

Se de*S"ofa * ^^®® ^^^ bequest over takes place. Here however it is 
legatee before Contended, that though the legatee has survived the spe- 
a certain pe- cified period, or event, and though the contingency, upon 
riod **ke8 which alone the legacy is given over, has not happened, 
de^ whWn ""^^ *^ bequest over is to take effect. If Joseph^ having 
that period Completed his apprenticeship, had survived the * testator, 
duringthetes- it is clear, that the legacy would have vested in him abso- 
tator's life. lutely : for its being given from and immediately after 
[ * 389 ] the death of the person entitled for life, would not have 
suspended the vesting. The event, which was to bar the 
claim of the brothers and sisters, has happened ; as he 
completed his apprenticeship before his death. His death 
in the testator's life produces lapse ; and lets in the re- 
siduary legatees. 
Lapteby There are two cases decisive upon this, Calthorper. 
^\**efiJuhe Go^^^A^) and JDoo v. Brabant, (b) In the former 10,OdOt 
lifeoftbetes- ^^s bequeathed in trust for the separate use of Lady 
utor, though Gough^ and, in case she should die in the life of her hus- 
^^^^^' band, according to her appointment ; and for want of ap- 
j?od at wfich pointment, among the children : but, if she should sur- 
the legacy vive her husband, then the whole to her. The event, i& 
was to vest: which the children were to take, did not happen: that, 
Uiat event not j„ ^hich she was to take absolutely, did ; but she died 
videf £r!^* in the testator's life ; and it was determined to be a case 
of lapse. In Doo v. Brabant a legacy was bequeathed in 

fa ) 3 P. WiU. 113. fflj p. 589. 3 Bro. C. C. 395, n, 

fbj 3 Bro. C. C. 393. 4 Tmn Hep, 706. 
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trust for Sarah CounseU^ until she should attain twenty- 1813. 
one ; and then to transfer to her : in case she should die Kj^>rsJ 
under twenty-one leaving children, in trust for her chil- Hvhbirstovi 
dren ; and if she should die under twenty-one without 
leaving a child, or children, or, being such, they should 
all die under twenty-one, over. She attained twenty- 
one ; married ; and had children ; but died before the 
testatrix j leaving two infant children surviving her. Lord 
TTiurlow^ according to Brown^ seems to disapprove of CaU 
thorpe V. Gough ; and to incline to the opinion, that upon 
Jones V Westcomb^ and other cases of that class, the chil- 
dren should be let in to take ; but sent a case to the Court 
of Ktng^s Bench ; who held with great clearness, that the [ 390 ] 
children could take nothing. Lord Kenyan says, *' if 
^* this event had occurred to the testatrix, most probably 
" she would have provided for it, and given the money 
'^ to the grandchildren : but, as she has not done so, we 
\^ cannot make a will for her.*' 

Lord Ahanley had made a similar observation in CaU 
thorpe V. Gough, 

Here the testator has left his actual intention at least 
as mucb unexplained as in those cases. Therefore I must 
abide by the words; and according to them there is no 
foundation for the claim set up by the Defendants. The 
Plaintiff consequently must have a decree. The costs of 
all parties should come out of the estate \ being occasioned 
by the ambiguity of the will. 



SHEATH V. YORK. 



1813, 



HENRY CLARKE, by his will, gave to trustees all his Tfior, s 
real and personal estate upon trust to sell ; and after pay- widower, Iiat- 
ment of all his debts, &c. to place out the residue of the in^^aaon and 
moneys, arising from such sale on Government or other ^^^ *Jf**^M| 
security, and pay the interest, &c. towards the wainten-!fj^^ JjJJJ, 
ance and education of his son John and daughters Mary real and peiu 
and Elizabeth, until they should ♦attain twenty-one, and ?o««l c«tatet 
then to pay the principal equally unto and amongst his -"^^^g'^i* 
said children : but in case all his said children should i^those^ chil. 
die under age and without leaving issue, then upon trust dren, and in 

case of thetr 
deaths over. Marriage and the birth of a daughter, held a revocation of the will in the 
Eccleiiaatical Court, (against a former decision,) not a revocation of the devise of the 
teal estate. (1) 



{(1) See the note to Baxter v. Dyer^ 5 Ves.'jun. 663 1 and Bnish v. WiUcifu y BradUh, 
4 Johns. Cha. Rep. 506.1 

[*391] 
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1813. to pay the residue unto his cousins Peregrine Clarh^ 
U^VN^ Henry Clarke^ and Mary the wife of Joseph Fowdrell : and 
Sheath he appointed his trustees executors and guardians of his 

^- children. 

York. ^^ ^j^^ ^j^^^ ^f making his will the testator was a 

widower having the three children only named in his 
will. He afterwards married a second wife by whom he 
had issue one daughter. He died in November^ 1810; 
and his son jfohn Clarie died an infant in September^ 1811. 
A suit having been instituted in the Prerogative Court 
of Canterbury^ that Court decreed, that the will was re- 
voked by the subsequent marriage and birth of the child. 
A bill was then filed by some of the simple contract cre- 
ditors of the testator against the executors and trustees 
of the testator, his two daughters by the first marriage, 
and those in remainder, &c. praying an account, payment, 
and sale. 

Sir Samuel Romilly^ and Mr. Healdy for the Plaintiffi: 
Mr. Agar, for the Defendant Tork^ and Mr. Winthropyfor 
those in Remainder^ claiming under the JF?//.— With re- 
spect to the proposition, that a will is revoked by a 
subsequent marriage and birth of a child, the testator 
having children at the time of making the will, there is 
probably no authority to be found except Thompson v. 
Sheppardy briefly mentioned in the margin of Ambler; (a) 
[ 392 ] according to which there is a revocation under those 
circumstances. It is not however necessary to determine 
that general proposition : the question here being simply, 
whether a subsequent marriage and birth of children arc 
a revocation ; the testator having at die time of making 
his will a son by a former marriage. 

It is not easy to discover the principle, upon which 
. these cases of implied revocation have gone, (a) The 
first case, in which real estate was involved, is ChrisUh 
pher v. Christopher : (b) but in Doe on the demise ofLan- 
cashire v. Lancashire, (c) Lord Kenyon puts it on a very 
different ground, an implied condition, annexed to the 
will itself at the time of making it, that the testator does 
not then intend it to have effect, if there should be a total 
change in the situation of his family. In this case, tak- 
ing the marriage and birth of a child to be a revocation, 
no benefit would, as far as the real estate is concerned, 
result to children of the second marriage ; the whole of ^ 
the real estate devolving upon the son by the first mar- ' 
riage : and that effect of the law cannot be controlled 

fa J Jackxorty ffurlock, ^mbl. 490^ and Parsons v. iMnoe, AnM. 561. 
fa J p. 392. See 2 Fonbl, Tveat, Kg, p. 350, note ('hj, 
(b\) 2 nick 445. Intlie Court of Exchequer, /w/y6th, 1771. See 4 Birr, 
2in. 2182 Dov^. 35. 
fcj 5 Term licp, 49. 
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by any presumed intention in favour of children by 1813. 
the second marriaee. What inference does the mar- Unr%J 
riage afford, that the testator meant to deprive his two Shbatb 
daughters by the first marriage of their provision ? Sup- '^' 

pose a testator died seised of gavelkind land, and other ^^'^' 
property, how could the Court interfere without an 
inquiry, not merely as to the state of the property 
but ot the family; and where would the inconveni- 
ence stop? Suppose a daughter by the first marriage, 
and a son by the second : what would be the effect of 
holding the second marriage and birth of the son a 
revocation but to give the estate to the son? These [ 393 ] 
cases may serve to show the difficulty of applying this as 
a general rule, with reference to the interest and conve- 
nience of families. In the case Ex parte the Earl of lU 
Chester (a) marriage and the birth of children were held 
not to be a revocation ; the wife and children being pro- 
vided for by settlement. In Brady v. Cubttt^(b) Mr. Jus- 
tice Buller lays it down, that '^ implied revocations must 
*^ depend on the circumstances at the time of the tes- 
^ tator*s death.*' All the cases have proceeded on the 
complete alteration of the circumstances of the testator^s 
family ; to which his intention could not be presumed to 
apply ; as by the marriage of a bachelor with the birth of 
a child : but marriage alone is not such a change ; and, 
therefore, has not been held a revocation ; nor the birth 
of children by a marriage subsisting at the date of the 
will. The result of all the authorities is, that, where a 
testator has made an express provision for his children, 
no circumstances shall by implication revoke that act, 
which he was bound in duty to perform ; on the contrary 
the provision shall rebut the presumption of an intention 
to revoke : Gray v. Altham, (c) In the case of Kenebel v. 
Scrqfton, (d) marriage and the birth of children did not 
revoke a will, contemplating and expressly providing for 
future children. 

The case of Thompson v. Sheppard ^as no decision on [ 394 ] 
real estate. By the Register's Book (a) it appears, that, 

faj 7 Ve9, 348. f dj Dwg. 31. 

fcj Cited in Jackwn ▼. Burloek, Amb. 490. 

fdj 5 Vet, 663. 3 EaH. 530. See Lord C. JSUvn't obMirations on 
thu case in^his judgement in WUkituon v. Adam,p9»i. 4651 It it a remark- 
abSe instance of the incoosittency, to which theae preaumptiona lead. 
The children oiM A, SUtt^n by the testator could not take under that 
description in his will, except by the effect <of the very circumstances, 
(their birth in marriage,} from which the revocation of that will was to be 
presumed. 

CaJ Thompim r. Sheppard, 5th Dgeember, 1779. (Reg. Lib. 1779. B. 
folio 135.) 

WUUam MjfoU, in the year 1760 married his first wife in England,' she 
died in 1769, leaTing by him several children, the Pefandants. After her 
Vol. I. »4 
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1813« though the testator had real estate, it could not possibly 

^^^y^^ have passed under his will ; which was not executed so 

Shkath as to pass real estates. The real estate therefore is not 

V* once mentioned in all the subsequent proceedings ; and, 

YosK. attending to that circumstance, the case is no authority. 

Here, there being children of the former marriage, that 

total alteration in the family is wanting, on which all the 

cases turn ; and which is so much relied on by Lord EU 

lenborough in Kenebel v. Scrafton. 

Mr. Wingjteld for the two Daughters by the first Mar" 
[ 396 ] rio^^.'^This case, though new in its circumstances, all 
former cases applying to widowers or bachelors without 
children at the time of making their wills, falls within 
the general rule, holding the marriage and birth of a child 
a revocation, upon the presumption, that the will was not 
intended to apply to such an alteration of circumstances. 

death he made his will, dated 15th Deeember^ ITTl, hannj^ freehold and 
personal estates; and gfave the residue of bia estate and effects to the De- 
^ndants, Shefpcwd and Du/iddt in trust to sell and diiride among hb 
children by his first wife ; and made them executors. Afterwards at Jo* 
nudca in^ay, 1772, 3fya// married the Plaintiff* .Mbrfto, (aflerwarda wife 
of Plaintiff ThompioutJ by whom he had two children, one of whom 
died in his MyaWt life-time, and the other was bom after his death. He 
died 20th March^ 1774, at Jamaica. Suits in the Ecclesiastical Court had 
been commenced by Sheftpard and Dujteid to obtain probate, and by the 
Plaintiff* Martha for administration as on an intestacy. The bill prayed a 
declaration, that Myall might be declared to have died intestate ; and to 
set sside a deed of February^ 177 S^ which the bill alleged, the Plaintiff' 
Martha had been fraudulently induced by Sheppard and Jh^/Uld^ to exe- 
cute ; whereby she gave up the right to administration ; and for the con- 
sequent accounts of his estate. 

The Court decreed, that Sheppard and Dufield proceed in the suit, in- 
stituted by them in the Spiritual Court to obtain probate; and that the 
Plaintiff* also proceed in the suit commenced there by her, in order 
to determine the question as to his will independent of the deed of /"e- 
bruary, 1775, which was not to be produced or made use of in the said 
suits in the determination of the question ; and referred to the Mister to 
take the account of the personal estate. 

Nothing material appears further in the Reguter't Book till the 5th 
Mdy^ 1788. (Reg. Lib. 1788. B. 458 ) From the Master's report, there 
stated, it appears, that t^ie Defendants Sheppard and Dufield proceeded in 
the Ecclesiastical Coiirt to obtain probate of the will ; and that on 3d Hie- 
cember, 1779, a decree was there made for the validity of the will; and 
probate was decreed. The Plaintiff's appealed to the delegates ; which ap- 
peal they afterwards withdrew, and, to prevent all further litigation, 
an agreement was executed by the parUes dated 14th Augut^ 1780, 
whereby they agreed to terminate their differences upon the terms therdn 
mentioned, and the Plaintiff agreed to give no further opposition to the 
probate and all matters were settled, except as to the costs in this Court, 
which the Defendants would not allow to her. By an order 24th February^ 
1782, (^lieg. Lib. 1782. B. foho 205,) it was referred to the Master to in- 
cpiire, whether that agreement was for the benefit of the infents, and 
the persons claiming under the will of the testator. The Master made his 
separate report 20tn December, 1782 ; and certified, that the agreement 
was for the benefit of the infants ; and that it had been carried into execu- 
tion ; and now on the coming on of the cause, on that report it was refer- 
red to the Master to tax all parties their coatSy and directions were given 
for the purpose of winding up the cause. 
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In Brady v. Cubitt Lord Mamjield takes the diatinction be- 1813. 
tween a total and a partial disposition : and in Doe on the Kj^>rsJ 
demise of Lancashire v. Lancashire Lord Kenyon puts it, Shkath 
not upon an alteration of intention, as the testator may 
be ignorant of the effect at law of subsequent events 
upon his will, but upon a tacit condition, annexed to the 
will, that under such a total change of circumstances it 
should not stand. The decision of the Ecclesiastical 
Court on this case may be placed against the authority 
oif Thompson v. Sheppard. It there is any hardship in es- 
tablishiifg the revocation under these circumstances, it is 
the effect of a settled rule of law : this case having none 
of the circumstances, which have been considered as ex- 
ceptions. 

Sir Samuel Romilly^ in Reply. — ^The argument on this 
case shows the extreme danger of Courts assuming the 
power of legislating. The effect is great difficulty in as- 
certaining the rule, always fluctuating ; and there are no 
means of distinctly tracing the principle, upon which the 
different decisions have proceeded. The case of Kenebel 
V. Scrafton proceeded on its own peculiar circumstances : 
but few decisions could have been more opposite to the 
actual intention of the testator in the possible event, that 
there had been many children born before the marriage, 
and only one bom after; the latter monopolizing the 
whole property. In holding a marriage when coupled 
with the birth of a child, a revocation, the Courts seem 
to have proceeded on the effect, that the children would [ 397 ] 
otherwise be unprovided for : marriage, therefore, as . 
standing by itself, has not been held a revocation, but 
the moment a child comes into existence the will has 
been considered as revoked, as the only means of obvi- 
ating the injustice the Courts would guard against. 



7%tf Master of the Rolls.— Long after it had been seUled ^^^^^ 
by decisions of the Ecclesiastical Court, with the con-*Il|;J*"~l^'* 
currence of Common Law Judges, sitting in the Court of piiedreToca- 
Delegates, that marriage and the birth of a child would tion of a will 
amount to a revocation of a will of personal property, it of penonal 
remained a doubt, whether such an alteration of circum- ^'^ven ade- 
stances would have the same effect with regard to a will vise of land 
of real estate : but it is now settled, that even a devise of m»y be re- 
land may be revoked by what Lord Kenyon, in the case <>f pj^cttion from 
Doe on the demise of Lancashire v. Lancashire, (a) calls ^* a ^ ^otal chan[re 
in the ntuation of the family, as, the devisor having no children at the date of the wUI, 
by his marriage and the birth of an heir; upon an implied condition, that the will should 
not operate in that event. 

fa J 5 Term Rep. 58. 
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1813. ^^ total change in the situation of the testator's family.'^ 
K^vsj What shall be deemed such a total change may be matter 
Shbatv of controversy in each new case ; but adl the cases, in 
^* which hitherto wills of land have been set aside upon 

oBx. ^Yi\^ doctrine, have been very simple in their circum« 
stances; and such as, when the doctrine was once re* 
ceived, pould admit of no doubt with respect to its appli- 
cation. In all of them the will has been that of a person, 
who, having no children at the time of making it, has 
afterwards married, and had an heir bom to. him. Tlie 
effect has been to let in such after-born heir, to take an 
estate, disposed of by a will, made before his birth. The 
condition, implied in those cases, was, that the testator, 
[ 398 ] when he made his will in favour of a stranger or more 
remote relation, intended, that it should not operate, if 
he should have an heir of his own body. 

In this case there is no room for the operation of such ^ 
a condition ; as this testator had children at the date of 
the will ; of whom one was his heir apparent ; who was 
alive at the time of the second marriage, of the birth of 
the children by that marriage, and of the testator's death. 
Upon no rational principle, therefore, can this testator be 
supposed to have intended to revoke his will on account 
of the birth of other children ; those children not de- 
riving any benefit whatsoever from the revocation ; which 
Would have operated only to let in the eldest son to the 
whole of that estate, which he had, by the will, divided 
between that eldest son and the other children of the first 
marriage. 

It is true, the Ecclesiastical Court has decided, Azt 
the will was revoked as to the personal estate : that is in 
opposition to their decision in Thompatm v. Sheppard^ in 
1779 ; where under circumstances precisely the same the 
will was held not revoked even as to the personal estate. 
There was in that case an appeal to the delegates, but it 
iiras not prosecuted. The revocation, however, as to Ae 

Eersonai estate, had an effect, which might perhaps have 
een intended by the testator : that of letting in the after^ 
bom children with those of the first marriage : but tha 
principle of the decision has no bearing whatsoever upcn 
the devise of the real estate ; which according to my opi- 
nion stands unrevoked. 
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1813. 
WHITE ». ST. BARBE. Rolm. 

Fa, 9. 13. 15. 

ALEXANDER ST. BARBE, by his will, dated the 2d Under a 
of July, 1797, disposed of his property in the foUowing P^J^^f^^^^ 
manner : ^ ^ children, in- 

^ All moneys and property belonging to me I give to teretumaybe 
" my wife ilfr*. Christian St. Barbe, in trust for her to ^^'[jJJJ^*^" 
^^ dispose of to our children, and whenever she may judge ^^y ^l^ttie- 
** most proper for their interest: she may, if she thinks ment, with the 
** proper, keep the whole for her life, and then leave it concurrence 
** to our children ; and she may make distinctions in 5Je!?*tn object 
** leaving more to one than the other, if she pleases, in of the power, 
*^ order to make them behave well : but the whole of the andherhus- 
'* property must be given into the family ; except I give *""^' 
^ all the household goods, plate, linen, and china, to Mrs. 
*^ .Sir. Barbe, iot her to do with as she pleases, and as her 
" sole property." 

The testator died in 1799, leaving three daughters: 
Elizabeth Fielder, Catharine Randolph, and Christian 
White. Mrsi St. Barbe having advanced portions to each 
of her daughters out of the testator's residuary estate, 
there remained, after those advances, 487 5 1. 3 per cent. 
Bank Annuities, and 1561/. 3«. 7d. 5 per cent. lyavy An^ 
nuities* 

By a deed of appointment, dated the 28th of June, 
1806, reciting, that Christian St. Barbe was desirous, and 
had agreed, in exercise of her power under the will of 
her husband to appoint the 4875/. 3 per cents, and 1000/. 
(part of 1561/. 5s. 7d.) Navy Annuities, expectant on her [ 400 ] 
own decease, in favour, and for the benefit, of Christian 
White: and that it had been agreed, and especially by 
Charles Henry White, and Christian, his wife, that th« 
funds so to be appointed should be settled upon the trusts 
therein mentioned for the several benefits of Christian 
White, and her children ; and that, in order to declare 
and secure the respective interest of Christian White and 
her children, in such fijinds. Christian St. Barbe AiOMlA 
forthwith transfer them into the names of the trustees, in 
pursuance of that agreement Christian St. Barbe cove- 
nanted with the trustees at the request and by the direc- 
tion of White and his wife, that she would transfer the 
48r5/. and 1000/. stock into the names of the trustees : 
and it was declared, and Christian St. Barbe did by such 
direction as aforesaid in exercise of her power under the 
will and all other powers enabling her thereto appoint, 
that they should settle the said stock, when transferred 
to them, upon the following trusts : in trust, as to the 
dividends and annual produce, for Christian St. Barbe 



V. 

St. Bakbx. 
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1813. for life ; and after her decease, as to the same dividends 
V^>rU and produce, unto Christian White for life, and after the 
White decease of the survivor, in trust as to the principal sums 
of 4875/. and ICXX)/. stock for all and every the children 
of Charles Henry White^ and Christian his wife, then bom 
and thereafter to be bom equally i and to an only child, 
if but one. 

Shortly after execution of this appointment Christian 
St. Barbe transferred the stock according to her covenant 
Soon afterwards, in the same year. Christian White died : 
leaving two daughters,- the PlaintiiFs, her only children. 
Her husband took out administration to her. 

By another indjcnture, dated the 22d of October^ 1806, 
[ 401 ] reciting the appointment of the 28th of ytme^ it is wit- 
nessed, that for declaring and giving effect to such of the 
« trusts and purposes of the deed of appointment as were 
still subsisting or capable of taking effect, and for pro* 
viding for the event of the failure of all such trusts and 
purposes, the trustees should stand possessed of the 
4875/. and 1000/. stock, upon trust, as to the interest, for 
Christian St. Barbe for life, and, after her death, to pay 
the principal between the Plaintiff's, Eleanor St. Barbe 
White^ and Christiana St. Barbe White^ the only children 
of Charles Henry White by Christian his wife, in equal 
shares and proportions, to vest at twenty-one or marriage 
with benefit of survivorship, and in case neither of them 
should attain twenty-one, or be married, then to re-trans- 
fer all such stock to Christian St. Barbe^ her executors, 
administrators, or assigns. 

Elizabeth Fielder died in 1808; and Catharine in 1809. 
The bill prayed, that the 4875/. and 1000/. stock might be 
transferred into the name of the Accountant'General^ upon 
the trusts of the appointment, and properly secured for 
the benefit of the Plaintiffs, subject to Christian St. Barbels 
life interest ; and that the trustees might be restrained 
from transferring the stock without the direction of the 
Court. 

The answers insisted, that the power, given by die 
testator's will, was confined in its objects to his children: 
that under the will his three daughters took vested in- 
terests, subject to their mother's power to vary the amount 
of their shares ; but, as the mother maide no appointment 
to them in their life-time, she had no power to make any 
appointment after their deaths : that the power did not 
extend to grandchildren ; and the stock was unappointed: 
the Defendant Randolph insisting, that it was a joint-te- 
nancy in the three daughters ; and, as his wife had aur- 
[ 402 ] vived her two sisters, the whole became vested in her ; 
and he, as her administrator, was entitled to it. 

Sir Samuel Somilh/j and Mr. RpupeU^ for the Plaintiffs, 
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—If the power is not well executed, there is clearly a 1813. 

tenancy in common among the daughters. This will be Unr%J 

compared to the case of appointments by will ; which are Wmm 

certainly void for the excess beyond the power ; for in- J'- 

stance^ as to interests given to grandchildren under a ^' ^" ' 

power to appoint to children: grandchildren not being 

objects of the power : Alexander v. Akxander:(a) but this* 

question has been decided in Langston v. Blacimore ; ( b) 

and in Alexander v. Alexander The Master of the Rolls 

speaks to the same effect : (c) ^' the mother had a power 

^^ to do something similar to this, but in another way ; 

^^ for though that power would have enabled her for bet- 

^^ ter advancement in marriage to make a strict settle- 

^^ ment, that is implicitly contained in that power to limit 

*^ any share she thought fit to give for advancement of 

*^ marriage in that way : but she has not taken that me- 

*^ thod ; lor she has made a disposition of it by her will ; 

^^ and therefore it must correspond with every circum- 

" stance in that will." 

This Question was also clearly decided in Routledge v. 
JDorril; (d) where Lord Alvanley states as to the appoint- 
ment, made on the marriage of Elizabeth Dorrtl^ that, 
where there is a power to appoint among persons, capable . 
of such appointnient, and they come in esse at the parti- 
cular times to make the appointment good, a sum appoint- [ 403 ] 
ed, as in that case to the daughter, upon marriage, though 
modified with respect to the objects of the marriage, is a 
good appointment, not to the objects of the marriage, but 
to the daughter herself; and that appointment was held 
a good appointment to her ; though, if it had been done 
by will and independent of any modification, introduced 
by Elizabeth^ the daughter, it would not have been good ; 
as the husband, and the children of the marriage born 
after the death of their grandmother, were not immediate 
objects of the appointment. Therefore it was just as if 
it was appointed to her, and she had settled it so with 
the husband. 

That was precisely as Lord Hardwicke considered it in 
Langston v. Blacimore: but that was not, as Routledge v. 
Dorrily the case of a marriage then in contemplation, but 
a provision for any wife the son might afterwards marry, 
and children by a subsequent marriage. This, therefore, 
will be supported as an appointment, not to the grand- 
children, but to Mrs. IVhite herself: the intention in her 
favour appearing upon the deed ; and her children taking, 

ffl ) 2 Vet. 640. f*J -fmA. 289.(1) 

fej 2 Vtf, 642. f </J 2 Vet jun, 357. See p. 362. 

(1) A power to appoint amongst nephews and nieces was held not fo 
extend to ,$Teo< nephews^ 6cc. in Faikner v. Butler, Amb, 5l4. 
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18f 3. Qot by direct appointment, but under a modification of 
k/v^u the property, letting them in, with the consent of their 
Whitx mother, an immediate object of the power. That certainly 
V. could not be doiie by will ; as is observed in Alexanders. 

T. ASBK. ^igxander; as that would be the sole act of the person 
having the power ; and the interest would be taken direct- 
ly Under the appointment by persons, not objects of it: 
hut, where it is done by deed, the immediate object join* 
ing in the act, and directing the uses, all objection is re- 
moved. From the cases, that have been cited, Mr, Suff- 
den (a) draws the same conclusion, that in Equity a valid 
appointment may be made to persons, not objects of the 
power, with the approbation of the real object; and, 
I 404 ] though the instance tie puts, of such a settlement upon 
the marriage of a child, is not applicable to this case, 
Mrs. White having been married before this appointment, 
the case of Langston v. Blackmore^ which was upon a set- 
tlement not in contemplation of marriage, shows, there 
is no such distinction. This will, therefore, be sustained 
as an appointment substantially to the daughter, a proper 
object of the power. » who. if the appointment had been 
made directly to her, migtit the next day with her hus- 
band have made this settlement. 

Upon the construction of the will, however, it is not to 
be conceded, that children only are the objects of this 
power : the word *^ family" extending to all issue. 

Mf. Richards^ for Defendant^ the Father of the Plcnnttffs^ 
who, as administrator of his deceased wife, had an in- 
terest against them, but who had joined in the appoint- 
ment, declined arguing the case. 

Mr, Leachy and Mr Horne^for the Defendant Randolph. 
*^This is clearly a power to appoint among children. 
The conclusion, auempted to be drawn from the acciden- 
tal introduction of the vague word ^^ family*' supposes a 
change of intention, before the testator came to the end 
of the will.; clearly in the former part pointing to chil- 
dren ; to which the word ^^ familv'' as here used, must 
be considered synonymous ; and the Court will not im- 
ply contradiction from expressions, that may be recon- 
ciled. 

As to the second question, whether this is to be con- 
sidered as an appointment to a child, or to grandchil- 
dren, the principle of the cases cited is, that the appoint- 
ment was a direct gift to the child who was competent 
to make that settlement, carving out of it an interest for 
[ 405 ] the children of that child. The distinction in this case 
is, that the daughter had not the capacity of making a 
settlement ; as this was, not a present interest, which she 

fa J Sudden on Pavers, 420. 
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and her husband might have settled, but an interest in 1413. 
remainder, expectant on the death of her mother ; which \^^nJ 
they were not 'competent to deal with. The author of Wbiu 
this power expresses his object, personal to the children, ^* 
to secure their good behaviour ; and the Court will not * ®^*"' 
without clear words extend it beyond the reason assign- 
ed. The interests are vested, subject to be devested by 
a proper appointment ; and this instrument cannot be se- 
parated ; taking it first as an appointment, and secondly 
as a declaration of trust. 

«S]fr Sdmuel Romilly^ in Reply ^ observed, that this was 
just such a settlement as the Court would have directed ; 
and, though, it is true, the wife had not the power of 
making such a settlement, if an appointment had been 
made to her, the husband could have done it. 

The Master of the RoUa^ (preventing further reply.) 

. The last argument, that the appointment and settle- 
ment was all one act, and could not be separated, by 
considering it first as a good appointment, and secondly, 
a declaration of trust, would have applied equally in the 
cases cited ; for there was no direct appointment to the 
child, and afterwards a settlement : but it was one act ; 
putting the whole inter settlement at once by consent of 
all the parties. * 

Why could not the husband in this case make the set-^ Husband 
tlement ? A husband caii dispose of such property of his hilT^S^rDPo^ 
wife In expectancjr against every one but the tfife sur- pe^ty in'ez- 
viving; and this is just such a settlement as the Court pectancy 
would have directed. The question is, whether all par- "K"^^ ^^^ 
ties^ * having zxxy power over the fund, have not concur- wtfetwvivinff. 
red in this disposition of it. The wife could make the r ^ ^^ -i ' 
appointment: and the husband could make the settle- ^ ^ 

ment ; and he is a party to the deed. It falls precisely 
within the principle of Routkdge v. Dorrilj and Langston 
V. Biacimore. 



The decree was made according to the prayer of the 
bill. 



Voi.^. I. 35 
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. RoLu, PENNINGTON «. PENNINGTON. 

1813, 

JW. ir, 18. gjjj yoHNPENNJNGTON,B^ronet,hyhisin\l,d2Ltici 
tiorilt I'wi- **^ ^^^ ^^ ^^^» ^ '^^^ giving certain Aimui ties, which he 
dutry deviflei directed should be issuing out of his Manors, 8cc« situate 
as including in the County of Tori^ subject thereto, devis^ all his 
""^' *^rff*' ^*"*®''"» ^^' ^^ trustees, to the use of his son Lord JIAn- 
«^tate^and ^^'^ and his issue in strict setdement, with remainders 
« effects" a to his son Lowther Pennington and his issue in strict sct- 
eopyhold, not tlement, with reversion to the testator's rip;ht heirs for 
aurr^ered, ^y^^ , ^jj^ ^(^^^ giving some specific legacies,, the wiU 
yoangetwB^, proceeds as follows : 

subject to *^ And as to all the residue and remainder of my estate 

debts, the will " and eifects not hereinbefore by me disposed of after 

Se er^rtaon ** P*yn*cn^ ^^ "^y just debts and funeral expenses with 

was provided ^* the due payment whereof I hereby charge all my estate 

for; and no ^' and effects as well real as personal and subject ^diereto 

freehold es- w | gjy^ devise and bequeath the same and every put 

r% 1 *^ thereof unto my said son Lovfther Ptnmngtw^ his heirs 

[ 407 J cc executors and administrators according^ to the satitrs 

^ of such resfduary estates having already amply pro- 

^' vided for my said son Lord Muncasier out of my estates 

*^ in the several Counues of CumUrlandj JVesHnordanJ, 

" and Lancaster.^^ 

The bill was filed by a bond creditor ; who was also 
one of the Annuitants, and a specific legatee in the will. 
The lyfaster's report stated, that me testator died, 
seised to him and his heirs of a copyhold estate ; wMch 
was not surrendered to the use of his will ; and therefiore 
according to the custom of the Manor descended to Lord 
JUuncaster^ as the eldest son and heir ; and that the tes- 
tator did not die seised of any other real esute dian that, 
which was devised, and limited in std'ict settlement by 
his wilL The questions were, whether the copyhold 
estate passed under the residuary clause to Lotuther Pen- 
nin^ton ; and whether it was the fund, out of which the 
Plaintiff's debt was to be paid* 

Mn Richards^ and Mr. Hali^ for the Plaintiff: Mr, 
Hart^ and Mr. Raupell^ for the Defendant Lowther Perh 
ningtofu — It cannot be contended, that the Annuitants, 
the specific devisees, or those, to whom the real estates 
are given in strict settlement, ought to contribute to 
*thi^ debt ; which ought to fall on this copyhold estate, 
passing in Equity, though not at Law, under die resi- 
duary clause. It' appears by the Master's report, that 
the testator had no real estate whatever^ except that, 
[ 408 ] which he has limited in strict settlement. There is no- 
thing, therefore, but this copyhold to satisfy the words 
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of the rfedidfiary clause; though if there had been Any IS13. 
freehold estate to satisfy that clause, the construction ^i^v^ 
must have bieen different. The cases upon this subject, Ps^nrnr^vov 
which are very numerous, establish this proppsition, that ^- 

the terms ** real estate" shall cany copyholds, where """"•*^ 
there is no freehold eatate : Bullock v. Bullock^ (a) Rosa 
▼. J?0«», (h) AheU V. Beane^ (c) Byas v. Byas^ (d) Undotp 
V. EborMy (e) Drake v. Robinson^ (f) Judd v. Pratt^ (g) 
and Church v. ifyndy. (h) The proposition, that the heir 
ahaU never be diunherited but by express words or ne- 
ceasary implication, does not stand in the way : the tes- 
tator having indicated, that he had amply provided for 
Lord Muncaster; who was his hair at law ; and the lan« 
guage of the residuary clause being sufficiently strong to 
disinherit the heir as to the copyhold in question. 

If against an heir unprovided for this Court will not 
snpply a surrender, it will for a younger son, provided 
for, if the heir also has a provision. That a provision 
tor the younger son makes no difference is expressly de- 
cided in Cook V. Arnham, (i) 

Sir Samuel RenuUy^^ and Mr. Bell^ for the Defendant 
Lord Mumatter^^Thtre is an evident distinctidn between 
the cases of children and creditors : in the former the 
freehold estate, whatever its value, satisfy the intention ; [ 409 ] 
hot as to the latter the amount of the debts is to be con- 
sidered in providing a fund for theh- liquidation, (a) 
This is not the case of a surrender to be supplied for 
creditors, the property, not specifically devised, being 
more than sufficient to answer the debts. The only ques- 
tion is, whether the testator has by the residuary clause 
devised his real estate ; and it cannot be maintained, that 
he has. The only effect of that clause is to bequeath his 
personal prop'erty to Lowther Pennington. The expres- 
sion ^* the same and every part thereof" applies only to 
Ac *' estate and effects," the disposition of which begins 
the clause, and not to the terms ^* real and personal^" on 
which he h8|4 charged his debts^ &c. ; and the words 
^^ according to the nature of such residuary estates" were 
probably used without an^ definite meaning. Though 
the word *^ estate," standing alone, has with reference 
to the context, been held to carry real estate, yet, when 
coopled with *^ effects," it has been always confined to 

fa) 6 rM.M.pt. 19, 

rbJlEq. Ca. M. 124, pU 14. (Ed. 1739.) fej 1 Vet. 215. 

Cd) 2 Vet, 164. fej 3 Bro. C. C, 188 

CfJ 1 P. Wm». 443. Cg) 13 F«. 168, and 15 Vet, 390. 

fhj 12 K«. 426, and 15 Vet. 396. CiJ 3 P, JFtm. 383. 

faj p. 409. See as to this distinction L4>rd C. f/cim't judgment in 
JmUv.PntU, 15 V^ 394, iheargameflit in Cfmnhn Mtndjf^ 15 re».397, 
and the cases there referred to, of £(ga» v. B^b, and Lind9lip v. EboraV. 
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1813. personal property. The argament, that here itt no real 
Uw> estate to satisfy the residuary clause, is opposed by the 
'pEmnnvsojt ultimate reversion of the estates, devised in strict settle- 
me&t. 



PMijiumTov. 



[ 410 ] 



The Master of the Hoib.— This appears to ine to be a 
plain case. The clause, I agree, is to be read with an ex* 
elusion of the parenthesis ; for the words "<he same'* re- 
fer not to ^^ all my estate and effects as. well real as per- 
*' sonal,*' but to ^^ the residue and remainder of mv estate 
^^ and effects not hereinbefore by me disposed of. Stop- 
ping here, there might be some ambiguity from coupling 
the word '^ estate" with ^* effecto :'' but upon the whole of 
the clause there is no fair doubb of the qieaning: ^^ And 
*^ as to all the residue and remainder of my estate and 
^ effects not hereinbefore by me disposed of after pay- 
*^ ment of my just debts and funeral escpenses, (ynih the 
^^ payment whereof I hereby charge all my estate and ef- 
*^ fects as well real as personal,^ and subject thereto I 
^^ give devise and bequeath the same- and every part 
^ thereof unto my said son Lowther Pennington his hein 
^^ executors and administrators according to die nature 
'^ of such, residuary estates." That is, he. gives his resi* 
duary estates, of different natures. The devisee and his 
heirs are to take some: the devisee and his executi»s, 
others, according to their respective natures. He most 
have intended to include all, whether r^al or personal, ia 
this residuary clause. 



noLL., MAUGHAM V. MASON. (1) 

1813, 

ttevilc of * Ciyili?I.£*y PRrOR, being seised of Freehold Cham- 
freehold ea. ^^^^ ^^ LtncoMs Inn, by his will, dated the l^th oiManhy 
tate in trust to 1 774, devised them to trustees and their heii? * upon trust 
sell and apply to sell, and to apply the money arising by such sak 
^^P/. ^^- " towards" payment of the legacies, by his wiH bequeath- 
ment of the ^d ; and the rents and profits thereof, until sold, to be ap- 
legacies: the plied to the same uses; and after giving two pecuniary 
'*"^^\r^ ^® and some specific legacies as to, for, and concerning jJl 
ta^Tafter^pay. ^^ '^^^9 residue, and remainder, of his personal estateof 
ment of debts, legacies, &c. upon trust to convert all the said residue of hit penonai 
estate into ready money, to be laid out in freehold property, to be settled- 

The personal estate leaving a restdqe beyond the charges, the real estate a resulting 
trust for the heir at law ; and charged wxtli the legacies, not primarily, but only as an 
aiudliaty fund to the personal estate. 



[ * 411 3 



}(1) Cited 4 Seig. & Kawle. 538.f 
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what nature or kind soever, after payment of his just 1813. 
debts, legacies, and funeral expenses, he bequeathed the VxvxJ 
aame unto his trustees, their executors, administrators Mauohax 
and assign^, upon trust to convert all the said rest and re* 
aidue of his perscMial estate into ready money, and to lay 
out the same in the purchase of freehold property ; which 
the trustees were to settle during the natural life of the 
testator's niece Cecelia^ the wife of yohn Maugham^ upon 
trust for her separate use, with remainder to her sons in 
tail-ihale in strict settlement and remainders over. He 
appointed his trustees executors. 

The executors paid all the debts, funeral expenses, and 
legacies, out of the personal estate ; not making sale of 
the Chambers; and leaving a surplus of 580/. stock, the 
residue of the personal estate. 

The Plaintiff, the grandson, of Cecelia MQUgham^ de- 
ceased, claiming under the limitation to her sons in tail- 
male, filed the bill ; praying that the. Freehold Chambers 
might be sold ; and the produce together with the 580/. 
stock laid out in the piuxhase of lands, to be settled ac- 
cording to the directions of the will. 

The heiress at law of the testator submitted by her an- 
swer, that, if the Court should be of opinion, that the 
Freehold Chambers were liable to make good the le^a- [ 412 ] 
cies, they were liable only to the extent of the deficiency 
of the. personal estate; and if such freehold estate was 
primarily liable to pay the legacies, then she claimed to 
be entitled to the surplus. 

Mr. Richardsy and Mr. Lovatyfor the PlaintiJ^^^Thtrt 
are two questions : first, whether the Chambers are not 
converted out and out into personal estate : secondly, 
whether the Chambers are not primarily liable to pay the 
legacies. With respect to the first point, this is not the 
question between the heir, and the next of kin, but be- 
tween the heir, and the residuary legatee : a distinction, 
expressly taken in the learned argument of Afikroyd v. 
Smithson (ag founded in the difference between the case 
of intention apparent, and the absence of intention. 

Secondly, this testator, as in Hancox v. Abbey ^(b) 
clearly indicates that the Chambers should be the first 
fund. for payment of his legacies; and the introduction 
of the word ^^ legacies" in the residuary clause is not in- 
consistent with this construction ; proceeding on the pre- 
sumption, that the produce of the Chambers might not 
be sufficient. There is no pretence for considering this a 
charge upon the Chambers merely to supply the defi- 
ciency of the personal estate : it is both in terms and sub- 

CaJ 1 JBro, C. C. 503, see narrtculsrlT 507 to 515. 
CbJ U r«.179. 
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1813. Stance a devise in the first instance to paf the legacies ; 

ird ** towards" his 



and though the testator uses the woi 

Uavqrjm meaning is ^ in" payment. If any reliance is placed on 
^' the word ^^ personar^ in the residuary clause^ that word 

r •T^"' 1 '^ ^^ ^^ found also in Malkfbar v. * MaikAar^ (a) and in 

L 4p13 J Ji^urour v. MoUeaux ; (b) as appears by the ReguUt^M 
Book ; (c) and that will had no such wonls as *^ and per* 
formance of my will" or any other expression more £i« 
vourable to the residuary legpitee* So the words ^* per- 
*^ sonal estate" in the residuary clause of this will must 
be understood not merely the personal property in a 
strict sense, but as comprising also the produce of this 
real estate. 

Mr, Leach^ and Mr, Wingfield^ for the HmresM at Lam*, 
— If any distinction really exists between the cisaes of 
next of kin. and residuary legatee, contending with the 
heir at law, it is difficult to assign a reason for it, that 
will be satisfactory ;ind consistent with the settled rule, 
that the heir shall never be disinherited but by express 
words or necessary implication. The cases of MaUabar 
V. MalkAar and Durour v. Motteaux turned upon the pe* 
culiar expressions ' us^d in those wills; creating a com- 
plete conversion out and out, turning the whole into per^ 
sonal property ; and. the word ^ residue," therefore ap> 
plied to both. This charge on real estate, merely ^ to* 
^*' wards" payment of the legacies, falls under the com- 

I 414 ] mon principle, that a gift to a certain extent, not exhaust* 
ing tne whole beneficial interest, leaves a resulting trust 
for the heir at law. (a) The real estate is not primarily 
liable. The case of The Duke of AnctMer v. Mover (h) 
has settled, that a mere charge on the real estate will not 
exonerate the personal estate ; which is not exempted, 
but only receives aid from the real estate. The words of 
this will are not stronger ; and call for no diilerent cdn* 
strtictioh. Another settled rule is, that where there is a 
charge on both funds, the real estate shall never be held 
primarily liable ; exempting the natural fund, ^e personal 
esute. In Hmcox v. Abbetf the general r^ was admit* 
ted ; but that ^ase was taken out of it by the intention in- 
dicated as to the 2000/. 

fa J Fir. 78. OJ 1 Fw. 330. 

fcj Mr. Lovat st«ted this will from the JU^^ista^s Book thus: Thetcs- 
fAtor gAve.all his real and personal estate, (by the description of all his 
lands, tenements, and hereditaments, stock in trade, debts, &c.) to trus- 
tees upon trust to sell and dispose thereof, and thereout to pay all the tes- 
tator's debts and Mineral expenses, and the legacies and gifts by the slid 
will given, and place out and invest the rmdue of his **pemnal^ estate 
upon securities^ and divide among several persons. — Reg. Lib. 1749|book 
A. folio 253. 

raj p. 414. See Bill v. Cock, onie, 173^ and Xin^ ▼. JOenifon, afU$, M. 

fbJlBn. C.C.454. 
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Mr. jfHcharAy m ^i^ly.— There is a solid difference 1813. 
between the cases -of the next of kin, and the residuary VxvxJ 
legatee, conflicting with the heir: the residuary clause Mavbrax 
msittg the inference, which the other case wants, that ^' 
the iieir was disinherited. The intention, clearly indicat- ^^'' 
•d, must, as in Maliabar v. Mailabar^ and Durour v. JUot' 
ieaux, give die surphis to the residuary legatee : but tak- 
ing this n<»t to be a conversion put and out, it is a devise 
for a particular purpose, and widiin Hancox v. Abbey. 

The MoMHr.of the Rolk^ — ^Two questions were made 
hi this cause : first, whedier the real estate is not so ab- 
solutely converted into personal as to pass by the residu- 
ary clause under the denomination of personal estate : 
secondly, whedier, if it does not so pass, it be not at [ 415 ] ' 
least the primary fund, out of which the legacies are to 
be paid. 

The testator directs his trustees to sell his Chambers, 
die only real estate he is stated to have had, and to apply 
die money, arising, by such sale, towards payment ot the 
legacies b^ his will^ bequeathed. Stopping here, it would 
be impossible to contend, diat what remains after pay- 
ment of the legacies, would not be a resulting trust for - 
the heir; no disposition being made of the surplus pro- * 
da<ce of the sale after payment of the legacies ; and no 
purpose being expressed,* for which the side is directed, 
beyond payment of them. 

The testator then gives some specific legacies of stock ; 
which of course cannot be the legacies, to which the pro- 
duce of the sale of the real estate is to be applied. There 
ars only two pecuniary legacies; one ol 1000/. y and 
twenty guineas to one of his executors. Of two stock le- 
gacies, given only for life, he directs the trustees upon the 
death of each' legatee to sell the capital; and to lay out 
die produce in freehold lands apd tenements, to be setded 
to the same uses as the lands afterwards directed to be 
purchased with the rest and residue of the personal es- 
tate. The residuary clause is thus expressed : 

^ And as, for and concerning, all |he rest, residue, and 
^^ remainder, of my personal estate of what nature or 
^ kind soever after payment of my just debts, legacies, 
**' and funeral expenses," he bequeathed to his trustees, 
their executorsi &c, upon trust, to convert all the rest 
and residue of his personal estate into ready money, and 
to lay out the same in the. purchase of freehold property ; 
which the trustees were to settle ; and then he proceeds 
to declare the trusts. 

The observation is perhaps minute, that die money, [ 4i6 ] 
produced by die sale of the real estate, could not with 
propriety be spoken of as personal property to be con- 
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1813. verted into money ; at most however this is a general be- 

VvN^ quest of the residue of his personal estate ; and the que^ 

MAuesAX tion is, what was meant to be included under that de» 

^' scription. Properly speaking nothing is the personal es- 

^"°'' tate of a testator, that was not >so at his death. He may • 

nothhiff^i/the ^^i^inly »<> express himself as to show, that somethi&g 

penonal es- else was intended ; but where there is nothing but a di* 

tate of a tea- rection to sell land, with application of the n^oney to a 

nSro^hir** P*''^*^^^*'' purpose, and a subsequent bequest of jdic rest 

death rhe'may^^^ residue oi the personal estate^ I know of no case, in 

so expreas which it has been held, that .the surplus, after the parti- 

himself as to cular purpose is answered, forms part of the personal es^ 

^le clw^in- **^* * ®° ^^ ^^ P*** ^y ^^^ residuary bequest. The mere 

tended; but disposition of the residue of personal estate can never 

where there solve the question, what is personal estate. The clause 

**di^^ti*^^'** may be so conceived as to show the sei^se, in which ^ose 

sell knd^with ^^^^^ ^^ ^^^^ i ^^t here is nothing more than those 

an application words, unaccompanied with any thing explanatory of the 

of the monejr sense, in which diey were used. 

puroSiT'S'ew '^ ^^^ therefore be contended broadly in this case^ 
» no^Mtanc? ^^^^9 wherever a will contains a direction to sell real 
of holding the estate, and also a residuary beaueat of p^sonal estate^ 
surplus, after there can be no resulting trust for the heir. 
Ins^redrt(5 '^^^ ^**^^* ^^ Mallabar v. Mallabar(a) and Dunmr v. 
form part pf Motteaux (b) have never been understood to establish any 
the personal such proposition. In the former, though those two cir^ 
esute^soas to cumstances concurred, they were not relied upon either 
Ternary be- ^^ ^^^ argument or the decision. Lord Talbot at first re- 
quest, sorted to parol evidence ; but afterwards, thought, the 
intention might be satisfactprily collected from the will 
iuelf. 
[ 417 ] Durtmr v. Motteawc does not perhaps furnish so strong 
an indication of intention. From the little Lord HarJh 
^ wicke is reported to have said, it is difficult to ascertain, 
from what expressions h^ inferred, that by the -descrip- 
tion of all his personal estate the testator meant to include 
every thing in the residue. If 'any stress is to be laid 
upon the word ^^ all,'' that word does not occur here: 
but that decision is generally accounted for by the parti- 
cular manner in which the sale was directed, and the cir- 
cumstance of the testator's having blended together the 
real and personal estates in one gift to trustees, to sell 
the whole with his pergonal estate, &c. ^ 

The blending the two estates together has always been 
considered as furnishing an argument for the entire con- 
version of the real into personal : an argument, which is 
wholly wanting in this case. It was o^erved, (by Ab', 
Lavatj) that this circumstance cannot be considered as 

CaJ Far. 78. f^J 1 Ve». 3S0. ' 
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very decisive of the intention either way ; as, though 1813. 
they were blended together in Ackroyd v. Smithson^fa) V^vv; 
y«t the heir succeeded in his claim. There the question Mavgbaji 
was not whether the testator meant to dispose of real ^^' 
estate as personalty ; for he had done so in express terms ; ^^'* 
but, whether it was to be converted for any other pur- 
pose than the precise disposition expressed. That case 
decides, that it is not in every instance, where the estates 
are blended, that the heir is excluded ; but not, that with- 
out that circumstance, or some equivalent indication of 
intention, the claim of the residuary legatee can prevail. 
The want of a circumstance may be very material in the 
one way ; although the existence of it would not be de- 
cisive in the other. I can find nothing in this will, that 
furnishes a sufficient indication of the intention of the 
testator to make an absolute conversion of his real into 
personal estate. 

As to the other question, I do not see, how it can pos- [ 418 ] 
aibly bear an argument: so numerous are the cases, ii^ 
which much stronger words have been held insufficient 
to exempt the personal estate, or to make the real prima- 
rily liable. Some stress was laid on the circumstance^ 
that it is towards the payment of legacies only that the 
produce c^ the real estate is to be applied. From a di- ^ 

rection to pay a particular debt, or a particular legacy, in 
contradistinction to other debts and other legacies, the 
argument, used in Hancox v. Abbey ^(a)m9j fairly enough 
arise, but where it is to pay debts generally, or legacies 
generally, there is no room for its application. Although 
in the subsequent part of his will the testator gives only 
two pecuniary legacies, of any amount, yet, if he had 
given ever so many, they would all haye been equally 
charged on the real estate ; but charged in aid of the per- 
sonal, and not in exclusion of it, or in priority to it. 

Upon both points therefore my opinion is in favour of 
the heir at law. 



The bill was dismissed without costs, (l) 

fa J 1 Bro. C. C. 503. C<^J p. 418. 11 Va. 179. 

(1) GibhM y. jR^tmiey, and Swthoute v. Bate, p9ti. 3 vol. 390. 39$. m 
T. Cock, King v. lUttmion, mUt, 173. 360. 

Vol. t sa 
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1813. 
LiKcour»i LORD MILSINGTOUN v. EARL OF PORTMORE. 

hni Hau.» 

•n^^-lAtto ^^^ PUiBtiff having obtained an injunction wiAoat I 

the lAtermi^ serving the Defendant with a ktter missive and ofice 
Bive and copy copy of the bill, a motion was made to dissolve the in- 
of the bill IB junction ; or that the Plaintiff might be directed at his 
Peenu^^ not ^^"^ expense to famish the Defendant with an office copy 
of Foment: of the bill. 

attaching JUr. Hart^ Mr. Leachy and Mr, HaU^ in support of the 

^^^^^^^ Motion. — ^The Defendant is not bound to put in an an- 
/rwA Peers, ^wcr, until he has been served with a letter missive, and 
Injunction an office copy of the bill ; and this injunction having is- 
therefor6, or sued without either is a niiUity. 

*^Sto acS^ It may be questioned, whetiier this is not a breach of 
paaied, ia in- privilege. The privilege of Peerage, limited as it is b^ . 
effectoaL modern Statutes, (a) still requires, as an indispensable 
condition, service of the letter missive, and copy of the 
bill, accompan3ring at least, if not preceding, any order 
of the Court ; and in this respect there is no distinction 
between an EngHah and a Scotch Peer : the privilege at- 
taching to the Defendant as a Peer ; not as a member of 
the Upper House of Parliament. Robinson v. LordRoke* 
^y (f>) has decided, that Irish Peers, wixh the exception 
of those in the House of Commons, are entided to every 
[ 420 ] privilege of the Peerage, except that of sitting in the 
House of Lords : (a) and therefore to the letter missive. 
Sir Samuel Romitttf^ for the Plaintijf\ said the applica- 
tion in Robinson v. Lord Rokeby was not opposed : and 
orders had been frequently made, that upon the seririce 
of an injunction on a Peer a letter missive should accom- 
pany it. 

The Lord CHANC£LLOR.~rhis is privilege of Peerage, 
not privilege of Parliament. In this respect therefore 
there is no distinction between English^ Scotch^ and Irish 
Peers : all being entitled equally to privilege of Peerage ; 
though only those, who are in Parliament, can have pri- 
vilege of Parliament. In both the Acts of Union the Peers 
in Parliaments, the sixteen and the forty-eight, have the 
same privileges as the English Peers ; with the exception 
of those, who did not take the oaths ; with regard to whom 
there was a considerable question as to their franking. 

If they have the same privilege of Peerage, though 
not of Parliament, what is their privilege as to this ques- 

ra) Stat. 12 and 13 WiU, 3. c. 3. SUt. 11 Gm. 3. c. 24. 

fbj 8 Ve9, 601. 

f O p. 420. See SUt 39 and 40 Qeo, 3. c €T. % 
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tion i With regard to that I am bound to consider every ISIS. 
Peer entitled to this privilege, who does not as many do, Wv%i 
▼oluntarily waive it« The question then is as to the i^id 
effect of the injunction. I doubt, whether it has any va- MiMnr«oim 
lidity, unless accompanied with die letter missive and a ^Jj ^ 
copy of the bill. I will consult 7%e Master of the Rolk Psanoss. 
upon it : but at present I tiiink, I ought not to make the 
order ; conceiving the injunction to be good for nothing. 
If a Peer is entitied to an office copy of the bill, and in- 
sists upon it, I do not see, how this Court can make any 
process effectual against him, until that is done. I had 
taken it, that this practice was much older than the Sta* [ 421 X 
tute of fVilGam 3. The letter missive . and copy of die 
biU I take to be very ancient. There is one instance of 
it in a very early stage of the Banbury Case. 



Sir Samuel XomUly, for the PlaintiJ] tiien waived the 
point ; and consented to serve a copy. (1) 

(1) By Lord JSbrdmidB^$ Qrden a penon entitled to privilMpe of Fir* 
lUment, punumnt to the Act of WUUam, having been served with an office 
copy of the bill, shall not be obliged fo take out, or pay for any other 
copy of todi bin upon has appearance thereto. Otd, Ch. fJSd, M*am.J 
395. 
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1812-13, 

Before WILKINSON V. ADAM. (1) 

The Lord 

^^ir • 5Tie Lord Chancellor. 

JFM.25,26. Sir Alexander Thompson, Baron. 

With the ^yir Simon I#E Blanc,! T *• 

^"""^^sU iSrVicARYGiBBs, jJ^s^^"^- 

'^"26.^29.^^* yO^iV WILKINSON, by his will, dated the 29th of 
1813, November, 1806, devising to his wife Mary Wilkinson for 
^trcti ^'^^ ^^^ mansion at Caatle Head, and declaring that such 
Jlpiil 13. devise, together with the Annuity given to her, was to 
Under a de- ^^ taken in lieu of dower, and giving her an Annuity of 
vise by a roar- 500/. charged on his real estates and iron works therein- 
iicdman,hav. ^ftcr devised, and also giving her the use of his house- 
mate chiSren ^^^^ goods, &c. at his mansion at Castle Head, proceeds 
** to the chil- ' RS fellows : 

««drenwhichl " And from and after the decease of my said wife I 
"5*^ *d r^ ^^ " K**^^ ^^^ devise unto Ann Lewis^ (who now lives with 
««ingat my' " "^^» during the term of her natural life provided she so 
«• decease," ** long continues single and unmarried but not otherwise 
natural chil- ** all that my said mansion house at Castle Head with the 
MquliJ^^he^ " appurtenances. Also I give and devise to the said Ann 
wpuutionof " Lewis (subject to the proviso aforesaid) the use of ♦aD 
being his chil- *^ niy household goods, plate, furniture, and other chattels 
dren by her " Qf ^hat kind soever, being at my mansion-house at 
date'of the ** Castle Head aforesaid for her life which devises are for 
will, entitled, ^^ the separate and peculiar use benefit and enjoyment of 
as upon the "the said Ann Lewis during the term and on the pro- 
tcnd^^and*"' " ^^^^ aforesaid and are to be looked upon as entirely 
sufficiently de- ^^ distinct from and having no reference to the joint trust 
scribed ; re- ** wherewith she is hereinafter intended to be invested by 
jecting, asa " this my will." 

STdcvil^eir '^^^ testator then devises all his real and personal pro- 
passagesin a pcrty, (except what he had before given to his said wife 
written book, and Ann Lewis for their respective lives J to the said Ann 
of whii^*'^ro- -'^•^'*» yamtf* Adam, William Vaughan, Cornelius Rey- 
bate was adu' ftolds, and Samuel Fereday, iot thirty-one years, to com- 
nUtted under mence from his decease, upon several trusts ; the last of 
» '"•fejencc in ivhich is to purchase lands of inheritance j to be limited 
« the ob^BTTa- during the term of thirty-one years to such and the same 
«<tions and di- uses, and upon the same trusts, with those of the tests* 
<* rectious, tor's estates of Inheritance, thereby devised to them in 
II which I shall xx\M ; and he then proceeds in the ioUowing words : 

•• written book." Whether, if there were also legithnate children by the same mother, 
they could take together under the same description, and whether future illegitimate 
children can take under any description in a will, fluery. 

(1) See Gwdon v. Gordon^ 1 Me^iv, 141^ and JmM ▼. Pretivn, 18 r«i. 
[ * 423 ] ' 
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** And from and after the expiration of such term to 1812-13. 
*^ the children which I may have by the aforesaid Ann 
^ Lewis and living at my decease or bom within six 
^^ months after equally to be divided between such chil* 
*' dren and their heirs share and share alike and if but 
^^ one such child to such only child and his x>r her heirs 
^ for ever; and if no such child or children be living at 
*^ my death or bom within six months after my decease, 
^ as aforesaid, to my nephew Thomas Jones and his heirs 
*^ for ever ; and if the said Thomas Jones shall at the time 
^ of such purchase be dead, in that case to such person 
^ as shall be the heir of the said Thomas Jones^ and to 
*' his, her or their, heirs for ever ;" and after the expira- 
tion of the said term of thirty-one years he devised all [ 424 ] 
other his estates, &c. in the following words : 

*^ To the use and behoof of the child or children which 
'^ I may have by the said Ann Lewis as above mentioned 
^ to be divided equally between them share and share 
^ alike, and his, her or their heirs for ever ; and in default 
^ of such child or children born to me as aforesaid, then 
'^ to the use and behoof of my said nephew Thomas Jones 
^* and his heirs for ever provided he or they do ta1ce the 
*^ name of Wilkinson ; and in case I leave any child or 
^ children by the said Ann Lexvis then I give and be- 
^ quoath to my said trustees for each and every such child 
^per year during the continuance of the said term of 
*^ thirty-one years such a sum of money as they or the 
^' major part of them in their discretion shall think ade- 
** quate and sufficient for the support maintenance edu- 
^^ cation and bringing up of such child or children which 
^ I may have by the said Ann Lewis as aforesaid during 
*^ so long of the said term as he she or they may happen 
*^ to live but not to exceed, the sum of 200/. in each year 
^ for each and every such child or children ; and it is my 
^ will and I do hereby expressly limit give and appoint 
*^ the said sum of 200/. per year to the said Ann Lewis 
^^ for her own peculiar and separate use for her care 
*^ management and guardianship of the said children 
^ during such time as she continues such guardianship ; 
^* and I charge my estates with the payment thereof ac- 
** cordinglv. 

After directing, that his trustees should, at the expira- 
tion of the said term of thirty-one years, render an account 
to the persons then entitled in reversion or remainder to 
bis several estates of inheritance so devised or purchased, 
and assign and deliver his leasehold and personal pro- 
perty, he proceeds thus : 

*^ And It is my will and I do hereby direct that imme- 
*^ diately after the expiration of the said term of thirty- 
^ one years zJH my real and personal estate and effects not 



[425] 
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1812*-1S* ^^ hereinbefore by this my will otherwise disposed of 

UvN^ *^ shall be vested in the child or children which I may 

WmuvMir ^^ have by the said Ann Lewis as abovementioned (except 

V. (( g^^}^ pjii^ thereof as is before devised to the said Ann 

^^^ *' Lexvis for her own use during her natural life and con- 

^^ tinuing single and unmarried) and his her or their 

*^ heirs tor ever share and share alike and in default of 

. ^^ such child or children bom to me as aforesaid then the 

** same to vest in the said Thomas Jones his heirs exe- 

*^ cutors administrators and assigns to his and their own 

*^ use up6n the condition aforesaid. And it is my will 

^' and I do hereby further direct that immediately on the 

*^ decease or marriage of the said Ann Lewis (which 

*' shall first happen) the mansion4iou8e at Castle Head 

^ and also the household goods and furniture so devised 

*^ to her as aforesaid shall vest in my said child or chil- 

*' dren born to me by her as aforesaid equally between 

*^ them and in default of such issue then to the said 

*^ Thomas Jones his heirs executors adminiatrators and 

** assigns upon the condition aforesaid.'^ • 

The testator then appointed Ann Lexvis executrix, and 
his other trustees executors of his will ; and having di- 
rected the legacies, in a schedule^ anaexed to his will, 
to be paid, requests, that his body may be privately in- 
terred in his garden at Castle Head in a place, prepared 
for that purpose, or within a building called the Chapel 
zx Brymbo^ or in his garden at Bradleu^ ^^ in such manner 
** as is directed in the book hereinaUer referred to, and 
^^ at the nearest of the said places where I shall happen 
*^ to die. Lastly it is m^ earnest wish and desire diat 
^^ the observations and directions which I shall leave (in 
^^ a written book) for the better improvement of my estates 
[ 426 ] ^^ and carrying on the different works as well as other 
^^ matters be followed and attended to as much as if they 
" were inserted in this my wilL" 

The will was re-published on the 26th of March^ 1807, 
and the 5th of January^ 1808: in each instance in the 
presence of three subscribing witnesses ; and on the lat- 
ter occasion, he added a codicil ; directing, that the term 
of the trust should be for twenty-one years from his de- 
cease instesid of thirty-one years. 

On the 6th of January^ 1808, the testator added ano- 
ther codicil substituting William Smith in the place of 
Reynolds as a trustee and executor; and at the same 
time he re-published his will; in each instance stating, 
that he re-published ^^ the contents of this and the pre- 
*^ ceding" eight or nine sheets as and for his last will a^d 
testament. 

The testator died iu July^ 1808 4 and upon his death 
a manuscript book was found ; containing with a great 
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variety of other matter 'eight entries, not attested so as to 1812-13. 
pass'real estates, but which were proved in the Preroga* \^>rsJ 
five Court of Canterbury as testamentary. Some of those WiLKivaojr 
entries were as follows : v- 

" Register of my children by Ann Lewis which for ^^^' 
"more certainty is entered by John Wilkinson; Mary 
** Ann^ bom July 27th, 18Q2, about eleven o'clock ; Jo* 
" nina^ born August 6th, 1805, about four o'clock ; John^ 
" bom October the 8th, 1806, half past eight o'clock in 
** the morning." 

^ Bradley y March 26th, 1807. Whereas in my last will 
" and testament re-published this day it is limited that 
**' the child or children which should be entitled to co- [ 427 J 
" shares of my estate real and personal aa is more fully 
" explained there should be born to me of the body of 
*^ Ann Lewis within six mondis of my decease. Now I 
" do hereby declare that such limitation as to time should 
*^ not operate absolutely to the deprivation of any child 
" or children which may be bom of the body of the said 
" Ann Lewis within the utmost bounds (after my de-> 
^^ cease) prescribed by Law for gestation and I therefore 
" hereby authorize my said trustees to make such provi- 
" sion for such child or children, if any such there be, 
" as they or the major part of them may think right ac- 
" cording to the circumstances of the case ; and further 
" least doubts should arise as to the expression ^ chil> 
" dren bom to me by the said Ann Lewis* I hereby de- 
^ clare that my meaning is to include a daughter of said 
" Ann Lewis called Mary Ann^ now about five years old, 
" another daughter of the said Ann Lewis called Jonina^ 
" now about two years old, and a son of the said Ann 
" Lewis called John^ about six months old ; and further ; 
** whereas in ray said will it is expressed that the said 
" Ann Lewis should have for her own peculiar and pro- 
" per use 200/. during the time of her guardianship of 
" my said child or children my intention was and is that 
*^ such Atmuity should continue to her during her natu- 
*^ ral life provided she remains so long unmarried in the 
^ same manner as my bequest to her of my mansion-house 
^* and appurtenances at Castle Head and on precisely the 
" same conditions ; my idea being at the time of making 
^^ my will that she should be considered the natural guar- 
^^ dian of her children during life. This explanation is 
^^ therefore given to prevent a diiFerent legal construction 
^ being put on that term or expression." 

^^ Bradley^ 4th June^ 1808. Memorandum. Whereas in 
^ my last will and testament duly published mention is [ 428 ] 
** made of Ann Lewis as the guardian of my children by 
^ her the said Ann Lewis, which expression is only to be 
^ tmderstood as a mark of my regard for her and wish 
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1812-lS. ^ that such children should not be taken from her daring 
x^'^kj " their tender age for any purpose but that of education, 

WiLKiirsozr ^* nevertheless my intention and will is that in all things 
V. ^^ of importance and particularly in the education of such 

Adam. u children described by the names of Mary Ann^ Jonina 
" and yohn^ or any other children which may be bom of die 
*^ body of the said Ann I^ewis as in my will particularly de- 
*^ scribed the direction and management should be in my 
^ said trustees, the survivors of them, and of such new 
*^ trustees as may be appointed pursuant to my said will 
^* and may choose to act, any thing in my said will to the 
*^ contrary in anywise notwithstanding ; and further, I 
*^ hereby express my will and desire that my said children 
^^ may assume and take the name of Wilkinson in addition 
^ to their present name of Levns^ and that my trustees 
^ would take such steps for that purpose as may be re- 
** quisite ; and whereas, in my will I have mentioned that 
^ after my decease my body should be buried at Castk 
*^ Sead^ Bradley or Brymbo^ or such of those places as I 
*^ should happen to be at or nearest to the time of my de- 
** cease, it is not to be understood that I hereby deter- 
*^ mine the final place of depositing my corpse ; but if I 
^ do not die at Castle Head my body in one of the iron 
** cases provided for that purpose shall be removed 
*^ thither by the first convenient opportunity there to re* 
** main."— Signed " John Wilkinson:' 

The testator's wife, who died in his life-time, in De* 
cembery 1806, having never had any children, he left 
Mary Ann and Eliza Wilkinson, the children of his bro- 
ther, his co-heiresses at law* His nephew and devisee 

[ 429 ] Thomas Jones'^ who took the simame of Wilkinson^ filed 
the bill ; alleging, that Ann Lewis was never married to 
the testator ; and any children she had by him were ille- 
gitimate ; and praying, that the will and two codicils may 
be established ; and the trusts thereof carried into exe- 
cution : that the trustees may be decreed to convey to the 
Plaintiff and his heirs the real estate of the testator, sub- 
ject to the estate and interest of Ann Leivis^ &c. 

The trustees by their answer alleged, that the testator 
previously to the execution of this will at three several 
times caused to be written in a certain book certain tes- 
tamentary papers, containing directions for the improve- 
ment and management of hia affairs after his death ; and 
on the day of the date of his will he wrote another testa- 
mentary paper in such book ; which four testamentary 
papers were proved in the Ecclesiastical Court as codi- 
(:ils ; that by his will he referred to such written book: 
that he left three other codicils in such book ; the first ' 
made soon after his will : the second bearing date the 
26th of March, 1807 : and the third dated the 4th of ^o* 



V, 



Cases in Chancebt* 4^ 

nciary, 1808: all which together with another codicil, 1612-13. 
datfd the 31st of January^ 1808, written in such book, VxvxJ 
had been proved in the Ecclesiastical Court: that the Wilussox 
testator acknowledged Mary Ann WiUdnsen^ Jontna WtU 
kinsouj and John Wilkinson^ to be his children ; and fre«> 
quently declared, that he had provided for them by his 
will as such. The Defendant Ann Lewis suted, that she 
cohabited with the testator for many years previous to 
and at the ti.me of his death ; and their cohabitation was 
well known to the testator's wife, while she lived ; the 
testator being very desirous of having children of his 
own, to whom he might leave his property ; and not ex^ 
pecting any from his wife : that during such cohabitation 
the testator had three children by her, now living: 
namely, Mary, Ann Wilkinson^ born the 27th of July^ 
1802, at the tesutor's dwelling-house at Bradley: Jontna [ 430 J 
Wilkinson^ born on the 6th of Aupist^ 1805, at the testa- 
tor's same dwelling-house ; and john Wilkinson^ bom the 
8th of October^ 1806, at the same house ; admitting, that 
she never was married to him s that he always acknow- 
ledged them as his children by her ; and usually called 
them by his sirname \ by which they went ; and they were 
looked upon by all persons acquainted with them, as the 
testator's children by her ; that they were brought to and 
placed at his table; and were always maintained and 
educated at his expense, as being his children. The an- 
swer submitted, that the said three children, born before 
the date of the will, had when his will and codicils were 
made, acquired names of reputation, and also the repu- 
tation of being the children of the said testator by Ann 
Lewis : that, having acquired such names and reputation, 
and being also sufficientlv designated in his will and co- 
dicils, they fell within the description in his will ; or 
were to be considered as the persons . thereby intended ; 
and that they were entitled to all his real and personal 
estates, except what he specifically disposed of. 

Another manuscript book was found among the testa- 
tor's papers ; which was represented as a duplicate of 
that, from which the passages, admitted to be proved aa 
part of the will, were uken : but during the argument 
It was said, that there was considerable variance between 
them s and that the probate had been taken, not from the 
original, but from that which was supposed to be the du- 
plicate. 

After the argument The Lord Chancelhr suggested, 
whether the question, what papers constituted the will 
as to the real estate, must not go to a jury ; or be stated 
as a case for the opinion of a Court of Law ; his Lord- 
ahip declaring, that he had no doubt, these books could 
not be s*o considered. After some consideration it was [ 431 ] 

VoL.L 37 
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agreed, as the most convement and expedttfoos oounM|^ 
that the case should be re«*argtted before The Lord Ch^oh 
cellar J assisted by some of the Judges. Upon the second 
argument the Plaintiff's Counsel confined his claim ta 
Ae real estate. 

Sir Samuel JRomilbf^ dtr. Oart^ Mr. BeU^ Mr. Wtngfitld^ 
and Mt. D. F. Jones^ for the Plainiif:— The Plainiiff 
claims these estates under the will of his uncle for de« 
fault of those persons, to whom they: are devised in pre* 
ference to him. These Defendants, whatever might have 
been the testator's intention in their favour, are as much 
out of the case, as if they were naturally dead, or had 
never existed. They are not to be considered as ibe tes- 
tator's children. Their title will be set up, first, upon die 
will itself^ and the codicils attested by three witnesses: 
Secondly, by an attempt to connect with the will papers^ 
relating only to the personal estate ; so as to g^ve Aem 
effect as to the real estate. It is laid down certainly, that 
there is no distinction between ** procreatie^^ and ^fir^ 
^^ creandis/^^ (a) upon technical reasoning, that the limi- 
tation might have no effect, if it would not include achOd 
already born: but the plain construction of this will is, 
that children to be bom at a future time were intended; 
and there is no devise to children already bom : but if 
such children can be considered the objects, yet, being 
illegitimate, there is no description sufficient in Law to 
enable them to take. The expression of the will throagh>» 
out points to future children ; and he might have looked 
to legitimate children by Ann Lewis f who after tiie deadi 
of his wife was to be placed in his mansion-house ; and 
seems to have been regarded by him as a second wife ; a 
circumstance, that strongly fortifies the construction, that 
he had future children only in his contemplation ; if the 
words were not so free from ambiguity, so clearly refers 
ring to future children, that it is unnecessary to have re- 
course to tiie probable intention : ^^ the children which I 
^^ may have by the aforesaid Ann LamSy and living at my 
^* decease," &c. the latter part of the description being 
restrained by the preceding words ; with which also tiie 
Subsequent expression ** children bora to me,'' of ambi- 
guous import, capable of either sense, is connected hf 
tiie relative tttta ^^ such." The single instance of words, 
applicable to children then bora, is in the direction fer 
maintenance, ^* in case I leave any child or children by 
** the said Ann Letvie;*^ which catnot have the eflectof 
extending by inference the former description, so pUiidy 
•a^ressed. 
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If aAei^born childreB were wteAded, they cMMiot pc»- 1S1S«-1S. 
•iUy take. The case of Metham v. The Duke cf Devon- 
mhire(a) only confirmed what was the law before ; that 
.Ulegitiaiate childreo caa take only by a name of reputa- 
tion ; which must be acquired after their birth. If the in* 
iention was to give to the children he already had, those 
children cannot take. A testator cannot give either tohk 
own illegitimate children, or to those of another man, 
pdierwiae than by descripdon; either by a name acquir- 
ed, or by some remarkable quality or defect; by which 
ilie person may be distincuished ; and the rule of law 
does not admit evidence, ttiat the person so described is 
the child of any one, if not le^timate. The rule is laid 
down by Lord Coke^ (b) according to BhdweU v. £^ 
^tHurday(c) the most accurate report of which is in Crol^^ 
that a bastard, having gotten a name by reputation, may 

Crchase by his reputed or known name to him and his 
irs ; although he can Imve no heir but of his body. 
Then he gives an instance, that a bastard shall not take 
m remainder under the description of issue ; because in 
law he i« not issue ; for ^ ^ i ex damnato cottu noMCun'^ 
V tur inier liieroe non eompuUntwrs and, as Uttkton suth, 
^* a bastard is quasi nuilimafiltm; and can have no name 
^* <tf reputation, as soon as he is bom. So if it is a man 
^ make a lease for life to j9< the remainder to the eldest 
^* issue male of £. to be begotten of the bod^ of ^ane S. 
.^ whether the same issue be legitimate or illegitimate, 
^ and B* hath issue a bastard on the body of yane S» 
^ diis son or issue shall not take the remainder ; for by 
^ the name of issue, if there had been no other words he 
^ could not take ; and a bastard cannot take but after he 
^ hath gained a name by reputation, that he is the son of 
^ B. &c. ) and therefore he can take no remainder, limited 
^ before he be bom: but after. he be ham^ and that he 
^ hath gained by dme a reputation to be known by the 
^ name of a son, then a remainder, limited to him by the 
^ nmne of son of his reputed father, is good : but if he 
^ cannot take the remainder, by the name of issue at the 
^ time, when he is bom, he shall never take it." 

There are some terms ambiguous here, as to taking aa 
a son, after he has acquired a name by reputation : but 
it b settled, that there must be aomething more than ^, 
mere aeknowledgment of him as the child of that person, 
to enable a bastwd to take. This subject received much 
.consideration in the case of Godfrey v. Davis 9(a) a de- 
cision by Lord JUoanley^ much against his inclination coo- 
"vinced of the clear intention in favour of the illegitimate 
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1812-18. children, proved by the strongest evidence of the tesli- 
Vi/v"0 tor's * great intimacy with Harwood and his family, and 

WuKngas knowledge, that he had no legitimate children, and that 
.^- those were treated by him as his children. Cartwright v* 

r tt ^" 1 ''^^^ (^) ^^ ^ ^^^^ ^^ ^^ great hardship, and as clear 

L ^^ J intention for the illegitimate child, tod the strongest evi- 
dence, that she was always considered by die &ther as 
one of his children* In Harris v. Stewart^ another case 
before Lord Loughborough^ in which your Lordship was 
Counsel, immediately iJter the birth of an illegitimate 
child the parents married ; and had several other chil* 
dren: the eldest, though illegitimate, was brought up 
with the rest without distinction ; and was proved to have 
been a favourite with the uncle ; who by his will gave aH 
his property to his sister, the mother, for life, and after 
her decease to be equally divided among all the children; 
intending certainly to include the eldest ; who had no 
other provision^ hard. Loughborough^ regretting, that the 
person, who drew the will, had not the caution to name 
the children, was under the necessity of deciding, wtdi 
great reluctance, that the eldest tock nothing. These 
cases have gone a great way towards ascertaining the 
•ense of what is stated in text writers as to a basttird ao- 
quiring a name by reputation ; which must be understood 
as giving a capacity to take by that name, merely as a 
description ; not as a child, by a claim of kindred. In a 
late case, Eark v. Wikon^(b) The Master of the Hollo up- 
on these authorities,' laying down the principle and doc- 
trine in the same way, would not hold a natural child en- 
titled under the description *^ such child or children as 
" A. may happen to be ensient of by me.'* 

If this testator had lived long enough to marry Ann 
Lewis^ and had legitimate children by her, which was the 
case of Cartwright v. Vatvdry and Kenebel v. Scrafton^ (c) 
[ 435 ] . coiild the illegitimate children possibly have taken with 
the legitimate; and is the construction to depend upon 
tiie event i He seems to have contemplated tnat event ; 
to have considered her very much as his wife ; substi- 
tuting her after his wife's death in the possession of his 
mansion-house, with the household furniture, &c. and 
imposing upon her the condition not to marry. The in- 
tention IS clear, at least, that after-born children also 
should take ; and it would be extremely difficult upon the 
words to hold the devise good as to those already boroi 
and not as to those afterwards bom. The enormous in- 
convenience and danger of admitting evidence to detei^ 
mine, who is the father, demonstrate the wisdom of jtbe 
rule of law. In an inquiry as to the child of a married 
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Aan the fact admits no doubt : in the other case it de« 1812-19^ 
pends upon the caprice of the woman ; producing all that 
uncertainty in property, to prevent which these rules were 
established. 

The second question is, whether in construing this will 
die Court can take into consideration these papers, which 
have been treated as codicils : this book, which is repre* 
aented as part of the will, upon the reference after the 
nomination of executors to some book, which he will 
leave. It is now clearly settled, that real estate cannot 
be disposed of by a will with three witnesses, referring to 
9ome future instrument, not executed with the forms and 
solemnities, required by the Statute, (a) The law on 
that subject is clearly recognised and confirmed in Ha* 
berghamy. Vincent, (b) The reference in this will to s 
written book is confined to one subject, the better im- 
provement of his estate and carrying on the different works, 
and other matters to be attended to in ilie execution of 
the trusts ; which must be restrained to other matters of 
the same kind with those before specified: a mere direc- 
tion to the trustees as to the management of the estate : 
but^ if reciting, that there was some ambiguity in his 
will, he had expressly referred to some book or paper, 
to be written and executed not according to the Statute 
of Frauds, explaining who were his devisees, that could 
not be taken into consideration : his intention could not 
be so explained. This book, however, contains nothing 
supplemental to the devise, to remove the doubts, occa- 
sioned by the imperfect expression of his will as to his 
devisees. It is a book, in which memorandums and ob- 
servations were made from time to time, and all those 
parts were written after the date of the will. This is not 
therefore a paper then existing ; which might perhaps be 
inade part of uie will ; if so clearly referred to, described 
and identified, by the will as to amount to incorporation, 
according to Mr. Justice WiUon^a opinion (a) in Haberg" 
ham v. Vincent^ and your Lordship's in Smart v. PrU" 
jean : (b) but if by this sort of reference a future testa- 
mentary paper, which he is to leave, can have effect, 
though written afterwards, or by some subsequent act 
made part of his will, all the security, required by the 
Legislature, not only as to the form of the will, but also as 
to die sanity of the testator at the time, would be entirely 
lost. From both those cases it is clear, that a further 
charge upon real estate, without re-execution according 
to the Statute, can be valid only in the shape of debts and 
legacies. How could the Ecclesiastical Court exercise 
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caUe to this case : Smart v. Prujean (a) and Doe en the 
demise of Sibihorpe v. Taylor; cited (b) by BuUer^ Justice, 
in Habergham v. Vincent ; proceeding on the ground, that 
it was a subsequent codicil. The effect of ail this evi* 
dence is, that this book answers the description in the 
will ^^ Observations and directions for the better improve- 
'^ ment of my estates, and carrying on the different works 
^^ as well as other matters ;" satisfying the rule, unon 
which the paper was rejected in Smart v. Prujean^ tnat 
the reference must be to a paper, which on proof of its 
existence will be identified by its contents. The Ecde* 
siastical Court, granting probate of this instrument, have 
decided, that it is part of the will ; which can only be by 
this reference : the registers of the children's births not 
being in their nature testamentary. The evidence as to 
this book proves, that it was always kept with the will ; 
and a duplicate of it was also kept. There is therefore 
no doubt of the identity. 

The effect of the re-publication, which is of every thing 
contained in those eight sheets of paper, and every thing 
referred to, is to bring the will down to that date ; as 
after-purchased lands will pass under a general devise, by 
the mere effect of a subsequent re-publication. This then 
must be considered as a will of the 5th oijannaryy 180ft, 
and 'as speaking of the book at that date. The evidence 
is, that at each re-publication the book was with the tes- 
tator, and these entries were made by him before the 
re-publication ; that he kept the original and duplicate ; 
carrying one with him ; and leaving the other at his pe- 
nerad residence ; and never did any act of re-publicatioa 
without having the book with him. This book is there* 
fore to be considered as incorporated in the will at the 
time of the last re-publication ; and then these entries are 
decisive. The codicil re-publishing gives effect to the 
will, and every thing incorporated in it, down to the date 
of the re-publication. The cases upon this subject were 
much considered in the two last: Barnes v. Crowe (a) 
and Pigott v. Waller; (b) which have settled the law. 
The mode of expression concerning this book, ^^ which 
^^ I shall leave,'' as a future act, affords no necessary 
conclusion, that the book was not then in existence; that 
particular expression applying, not to the creation of the 
book, but to the act of leaving it at his death. 

Sir Arthur Piggotty and Mr, Daniel^ for the Co^heircsset 
at Lawj contended, that the devise to the illegitimate 
children, if it could not take effect in their favour, would 
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prevent any other person's taking under the will; so as 1812-13. 
to let in the claim of the heir at law ; and also, that the wsj 
difference between the terms of thirty^one and twenty-one ^lumsoa 
years was an interest in real estate undisposed of: but, ^^;^ 
The Lord Chancellor having upon the first argument ex- 
pressed his opinion against tnese claims, they iirere not 
pressed in the second. 

•Sir Samuel HomiUt/j in Reply. ^^Tht rule of law cannot 
he disputed ; that the word ^' child" in a will or grant 
must be understood a legitimate child ; unless some ad- 
ditional description proves, that an illegitimate child was 
intended} which must be a necessary conclusion cer- 
tainly. The question in these cases is, how it is pos- 
sible for an illegitimate child to take under the general 
description of *^ child ;" as he certainly may, if pointed 
out by some peculiar quality : some personal detect ; as 
being blind, deaf, or dumb ; or by a particular residence ; 
in all which cases the individual is so distinctly marked, 
that no other person can be supposed. If Lord Coie meant 
to assert, that a grant or devise might be made to an il- 
legitimate child by the description of ^^ child," which is 
by no means probable, that has been long overruled ; par- 
ticularly in Godfrey v. Davis; (a) where Lord Alvanley 
with great clearness, but great reluctance, as against the 
plain intention, held that not to be the meaning of the 
passage in the first institute ; (b) but that some person 
must be shown, who had acquired the reputation of being 
the child of that father. The expression ^^ the children 
** which I may have," which is represented as not importing 
future children only, but referring also to those already [ 442 ] 
bom, admits either a prospective, or retrospective, sense, 
or both; as it is used indefinitely, or with a definite 
meaning. A man speaking of such estate as he ^^ may 
** purchase," certainly means in future : if of such as he 
may have purchased at the time of his death, he means 
both past an^ future : so saying, he will give such infor- 
mation as he may have to-morrow, is future : but it would 
be inaccurate to say, ^' sit down ; and I will give you 
^^ such information as I may have." The conclusion is, 
that this expression, when used indefinitely, has a future 
sense ; but is both retrospective and prospective, when 
it refers to some future, definite, period. The difficulty 
upon the Defendant's construction from the additional* 
description ^^ and living at my decease" removing all 
doubt, the word " tfn^" upon that construction having 
no use, compels them to reject that word, as a mere ex- 
pletive : a measure, to which the Courts never resort, if, 
the word being retained, the sense is perfect ; and, being 
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1812-1 3. rejected, is perfectly different : still less would ibeybe 
Lnr^ disposed to adopt that course for the purpose of aiding 

WiiKiKsoH the claim of illegitimate children under an ambiguous 
^' phrase. The clause, directing maintenance, in case he 

^*^* shall leave any child or children by Ann Lewisy taking 
the wh9le together, and particularly the conclusion, in 
the same terms as before ^^ such child or children, which 
*^ / may havcj^ shows, that he looked to future children. 
The answer to the objection, from speaking of his chil* 
dren by another woman in the same will, in which be 
supposes his wife will survive him, is, that a testator, 
making his .will, generally contemplates a variety of 
events. If beyond the devise to these children he had 
made no ulterior disposition, that argument, though not 
conclusive, would have more force : but, taking into view 
the probability, that he might have no children, such as 
are described, and under that impression devising over 
[ 443 ] to a person, nearly connected with him in blood, who 
lived with him under the expectation resulting from that 
natural connexion, can it be maintained, that he must 
have had in contemplation, that all these events would 
happen ; and that he could not intend a conditional de« 
vise to his wife, if she should survive; and, if not, c<ni- 
templating his marriage with Ann Lewis : and devising 
to her children ? The condition, that she shall continue 
single and unmarried, does not affect this construction. 
A provision for a widow, while she continues single and 
unmarried, is not unusual; and is understood not as 
having never been married, but as continuing in that 
single state of widowhood. That restriction from a sub- 
sequent marriage, so frequently imposed by old men, 
with the other circumstances of the devise to Ann LranSj 
raise the strongest inference of an intended marriage with 
her ; and the inclination of the Courts is uniform in fa* 
vour of legitimacy ; of which Alsop v. Stacy ^ (a) is a 
strong instance ; where upon that principle, a child being 
born forty weeks and ten days after the husband's deat^ 
the question was left to the jury ; and the child was held 
legitimate. 

No instance has occurred of legitimate and illegitimate 
children taking under one description in a will ; which 
would overthrow the rule, and the principle, upon which 
• these cases have been decided : the preference given to 
legitimate children: strongly exemplified by supplying 
the want of a surrender of copyhold, and giving interest, 
not expressed, upon a legacy ; refusing it to illegitimate 
children ; not considering illegitimate children unfavour- 
ably as individuals ; but disavowing the knowledge of a 
violation of the law, and avoiding the difficult inquiry 
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upon the fact of legitimacy. If it is to depend upon re- 
putation, * what can be more vague, more productive of 
difficulty and uncertainty ? Reputed : by whom ? By the 
world f One of these children was but six weeks old, 
when the will was made ; incapable therefore of having 
gained a reputation. There are many instances of chil* 
dren the reputed children of more fathers than one. In 
the case ot the Berkeley Peerage if Lord Berkeley had 
made a general bequest to all his ^^ illegitimate chil- 
•* dren," those, who by the decision of the H(mse of 
Lords were illegitimate, could not have taken ; not being 
so reputed; but being acknowledged as legitimate by 
him. Metham v. The Duke of Devonshire^ it is true, is 
against this argument : but the point does not appear to 
have been considered : nor the consequences, to which 
the rule, as there laid down, establishing a bequest.to all 
*' the natural children" would reach. 

Some important observations arise upon the facts, now 
disclosed. • It has not been sword either here or in the 
Spiritual Court, that there is no other bobk, that can 
answer the description in the will, except that, which 
has been proved ; which is the duplicate. Adam swears 
he found this book with the will; but does not say, 
he found no other. Probate has been granted only of 
those parts of the book, relating to the children, not of 
those, relating to the iron works. Upon this very vague 
description it is material to ascertain, that there is no 
other book or paper. A book, that he shall leave, does 
not necessarily refer to a book, already written : but it 
does necessarily refer to a future act. In Smart v. Pru* 
jean the person, with whom the paper was left, was de- 
fined ; but these directions may be m his account books, 
in his chest of drawers, any where. Nothing can be 
more vague and indefinite : supposing these books to be 
the same : though thev vary in many respects. A passage 
in the will directs nis burial to take place ^^ in such 
** manner as is directed in the .book hereinafter referred [ 445 ] 
^^ to :" but the book produced contains no such direction. 
The specimen of an epitaph cannot be the direction as to 
his funeral alluded to. This is decisive evidence, that , 
the Court has not before it the book ; that the book re- 
ferred to is some other book ; which cannot now be pro- 
duced; and this shows the danger and uncertainty of 
proceeding on such evidence : the book produced in no 
way answering the description. What parts of this book 
he intended to be part of his will should be shown clearly. 
It is said the re-publication and the codicils make the 
book part of the will ; but the utmost effect of the re-pub- 
lication is to make the will speak at that date. If, there- 
fore, the book had been more particularly described, by 
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1813-13, the bindmg, the place, where it would be fornix he. and 

Uv^ he had destroyed that book, and placed another, answer** 

WuuBaox ing the description, in the same place, that would not by 

'• the effect of the re-publication be part of hit will. This 

^^^^' book, therefore, cannot have effect as a codicil. The par- 

* ticular terms of the re-publication, expressing eight sheets 

of paper, exclude any idea of a re*publication of codicilst 

generally. The mischief, with reference to the Soitute 

of Frauds, is, that there is no security for the sanity of 

the testator at the future time* 

The Lord Chancellor, during the argument, and at 
its close, made the following observations. 
Unattested The cases, as far as they have gone, have raised doubts, 
paper, clearly even as to a paper, antecedently existing, but clearly and 
pcfcrredio in ^^ j^^jj^ijiy referred to in a will: but I take it to be de- 
crtat^^wiwi- cidcd, and there is no doubt, that a paper, made after^ 
dered*p»rt of wards, could never be part of the will ; for the * three 
the will, if witnesses, required by the Statute, are witnesses to the 
SS^u^rnot if wnity o^ *e tesutor, and to all, that is necessary to con- 
subsequent, stitute a good will. The consequence is, that the subse- 
quent paper has &ot the ceremonies necessary to consti- 
Legacies by tute a dcvise of land. The cases upon a charge of lega- 
an unattested ^^^^ ^y ^ ^^ ^^j^h ^y^j^^ witnesses apply to this ; iod 
ed^under a though it is settled, that legacies, given by an unattested 
charge of le- paper, will be included in that charge, that has been met 
gacies on a at least with this symptom of disapprobation, that it is 
Twin duly at- ''^'"^rked as a soliury case ; and if by a will duly attest- 
tested: but ' ^ the devisor directs an estate to be sold, though he 
the produce oould have exhausted that fund by legacies, he could not 
of tlie sale of |,y ^ will unattested give away any part of it. 
cMmot'^b^di. ' know no law against devising to the children of a 
rectiy dispos- Woman, whether natural or pot ; as that creates no uncer^ 
«dof by anun- tainty. The difficulty arises upon a devise to the children 
Ber***^^*" ®^ * particular man by a woman to whom he is not mai> 
r • AAA 1 '*®^* Thh testator, upon the same 26A of March^ 180f, 
L 4^ J on which he re«published.the will, makes oneof these en- 
tries in the book ; and clearly after the re-publication ; 
which is expressly recited ; and he proceeds by this paper 
to say, that children, though not bom within six months 
after his death, shall take, if bom within the longest pe- 
riod allowed for gestation ; and that is explained in such 
a way, that the devisees would take, whether his natural 
children or not ; as he there describes them only as her 
children. Is it possible, then, by an unattested paper, 
made on the same day, but after a re-publication of his 
will duly attested, to Vary in two respects so material the 
description of his devisees ; introducing as devisees of 
real estate children, bom more than six months after his 
decease ; and, though by Uie will it was necessary to 



Oa8B8 in Chan OBBr« 



446 



[•447] 



ftliow^ that diey were his reputed witanl chiMren, this 1812-1S« 
codicil making it necessary only tovhow, that they were u^w; 
her's? WoMXKMmu 

• I do not see how I can take one part of this book as 
forming his will less than another ; unless the manner of 
die description necessarily leads me to select some parts 
and reject others ; and then what am I to select, and what 
reject? The Spiritual Court must either take the whole» 
or select those parts which fall under the true meaning 
of the description in the will, ^ directions and observa^ 
^^tions for the better improvement of my estates and 
^^ carrying on the different works as jrell as other mat* 
^ ters ;'* and, if the whole is taken, how is it possible to 
execute such a will ? Man^ of these directions are dated 
before the will; many with only one witness: several 
are left standing without remark : others crossed out ; 
and the reason stated^ that he had made a will of the 
date 1806. How is it possible to say, that what is not 
crossed out is not a part of the will i If I am to take this 
book as a will, disposing of real estate, I must be inform- 
ed, what parts of it form the will, of which I am to de- 
clare the trusts. 

Some points of this case admit no doubt. It is impos- 
sible to make out the two points, contended for the heir : 
first, that the will means illegitimate children ; who; 
though incapable themselves of taking, would prevent 
Ae Plaintiff from taking; and so give title to the heir, 
lliat cannot be maintained ; as, if illegitimate children 
are meant, there is no rule of policy, which prevents the 
Court from saying, that they are intended : in other 
words, if they are sufficiendy described, there is no rule, 
that prevents their taking : but, if they are not sufficiendy 
described, but legitimate children are the persons to 
take, then, as there are no legitimate children, there is 
ao prior taker described before the Plaintiff. There is 
no doubt, therefore, that the existence of those children, 
if they cannot take, does not form a bar to the Plaintiff's 
taking. 

The next point, contended for the heir, arises upon the [ 448 ] 
codicil, reducing the term of thirty-one years, created 
by the will, to twenty-one years; that the differchce is 
an interest in real estate undisposed of: but this is Aerely 
a substitution of one term for the other ; the effect is 
precisely the same as if a term of twenty-one years had 
been originally created ; and there is no interest undis- 
posed of. 

' The following written opinion was sent by Baron 
Thompson and the Justices L^ Blanc and Gibis to The 
Lord Chancellor. 
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1812*13. The quesuon, to 4irhich our present opinion will be 

l^v%«^ confined, is, whether the three natural children of yokn 

WiLxnsov Wilkinson by Ann Lewia^ bom before the making of his 

'^- will of November 29th, 1806, are entitled to take his real 

^* estate by force of that will alone. 

The facts, out of which this question arises, are these. 
JUr. IViUinson^ being seised of a very considerable real 
estate, and possessed of personal property to a very large 
amount, on the 29th November, 1806, made his will, duhf 
executed and attested for passing real estates. At thia 
time he had a wife Mary Wilkinaon still living, but no 
children by her. A woman of the name of Ann LetM 
was living with liim s by whom he had three natural 
children: Mary Ann, bom July 7th, 1802; Jonina, bora 
August 6th, 1805 ; and ^ohn, bom October 8th, 1806. All 
these children at the time when the testator made his 
will, had acquired the character and reputation of being 
his natural children by Ann Lewis. The tesUtor's wife, 
Mary Wilkinson, died in December, 1806. Subsequent to 
her death the testator re-published h» will in the pre- 
[ 449 ] sence of three witnesses. On the llth of July^ 1808^ 
the testator died ; leaving the said Ann Lewis and his 
said three natural children by her surviving him. 

From the material parts of this will, as they bear upon 
the present question, we think, it most certainly appears, 
that the testator meant the above-mentioned devise to 
operate in favour of his illegitimate children, bom and to 
be born, by Ann Lewis s and that he had illegitimate 
children only in his contemplation. 

The manner in which he describes the children them- 
selves, and Ann Lewis^ their mother, as living with him^ 
whilst his wife was then alive, the mode, in which he ap* 
points her guardian of such children, the limiting her 
Annuity, and her compensation for the guardianship, to 
the time of her continuing single and unmarried, together 
with many other, passages in the will, appear to us to 
place this intention beyond all possible doubt. 

It has been said, that the testator might, when he made 
his will, have looked to the possibility of his wife^s dying 
before him, of his marrying Ann Lewis, SLtid of his having 
children by her; and that such children may have been 
the oKjects of his intended bounty under the above be- 
quest: but it is impossible for any man, looking through 
the whole of this will, to suppose, that he entertained any 
such intention ; or that he had any such object in view; 
and it is observable, that he has evidently contemplated a 
state of things, in which the event of his marriage with 
Ann Lewis would have been impossible ; and yet his chil- 
dren by her are still to take ; for he has bequeathed his 
mansion-house at Castle Head^ and certsun oUier parts of 
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his propert7, to his wife for her life, and after her decease, 1812-1 3. 
to Ann Lewis for her life, and after the decease of both \^>fsj 
to his children by Ann Lewis. Now, supposing these se- Wiuuvmv 
veral bequests to take place in the order, m which * they ^' 

stand, the wife of the tesutor must have survived him ; . |^"^!JL -i 
and his children by Ann Lewis must consequently have I- ^ <i , 
been illegitimate. We think therefore, that his illegitimate 
children, born and to be born of Ann Lewis were the in- 
tended and probably the sole intended, objects of his 
bounty. We also think, that, if he had any illegitimate 
children by her, after his will was made, such future 
children could not have taken for the reason, which is to 
be found in all the authorities upon this subject ; that an 
illegitimate child can only take l^ his reputed name of 
child ; and that, until he is bom, he cannot acquire that 
name by reputation. 

But with respect to the three children who were born 
before the making of the will, the depositions prove most 
abundantly, that they had then acquired the reputation of 
being the children of the testator by Ann Lewis; and 
thinking for the reasons above given, that they were the 
intended objects of the testator's bounty, we think, that 
they are intended to take the real estate under the will 
itself without the aid or explanation of any other papers* 
It has been argued, though not much pressed, that this 
devise applies only to future illegitimate children ; and is 
therefore void : but looking to the different parts of the 
will, we think, it clearly appears, (if that were necessary,) 
that the testator had in his actual contemplation the ille- 
gitimate childi^n, who were then bom, as well as those 
whom he might afterwards have by Ann Lewis. It was 
also urged, that, as the testator re-publi^ed his will after 
the death of his wife, and when the event of his marry- 
ing Ann Lewis was thereby brought within his own power, 
it is fairly to be presumed, that under the description of 
his children t^y Ann Lewis he meant such children as he 
might have by her if he should afterwards many her : but 
we think, that in the construction of this devise the in- 
tention of the testator is to be collected from the state of [ 451 ] 
things at the time, when he made his will, not when he 
x^-published it ; and we also think, that, if the alteration, 
which took place ia the interval between the making and 
re-publishing his will were taken into the account, enough 
would still remain to show, that his illegitimate children 
by Ann Lewis were the objects, whom he had in view. 

It was also contended, and this appears to have been 
the ihain stress of the argument, that, admitting the in- 
tention of the testator to be clear in favour of his illegiti- 
mate children by Ann Lewis^ that illegitimate children, 
born before the will, are included, and that the claimants 
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had acquired the Aame and repotation of being the cUk 
dren of the testator by Ann Lewis j still by. the settled and 
established rules of law they cannot take under liie 
general description of children in this bequest ; and a 
passage in Coie Litt. 3. ^, was cited, and much comaent- 
cd upon, as supporting this doctrine. It is there said, 
that ^^ a bastard having gotten a name by reputation may 
^^ purchase by his reputed or known name to him and his 
^* heirs ; although he can have no heir but of his body. 
** A man. makes a lease to £• for life, remainder to the 
^ eldest issue male of B. and the heirs males of his body. 
^ B. hath issue a bastard son. He shaU not take the re- 
^^mainder; because in law he is not his issue; for %if 
^^ ex damnato caitu nascuntur inter Hberoa non com/nOm^ 
^^ tur; and, as Littleton saith, a bastard is qtum nuUim 
^^JilitUy and can have no name of reputauoii as soon as 
^^ he is bom. So it is, if a man make a lease for life to 
** jB. the remainder to the eldest issue male of J3. to be 
^^ begotten on the body of Jane S. whether the same is** 
^ sue be legitimate or illegitimate. J3. hath issise a bas- 
** tard on the body of Jane S. This son or issue shall 
^^ not take the remainder ; for, (as it hath been said,) by 
*^ the name of issue, if there had been no other words, he 
^^ could not take ; and, (as it hath been also said,) a bas- 
'* tard cannot take but after he hath gained a name by re- 
** putation, that he is the son of B. &c. ; and therefore be 
^^ can take no remainder, limited before he be bom : but 
*^ after he be born, and that he hath gained by time a re- 
^ putation to be known by the name of a son, then a re- 
^ mainder limited to him by the name of the son of his 
^^ reputed father, is good« But, if he cannot take the re- 
^^ mainder by th; name of issue at the time, when he is 
** bora, he shall never uke it." 

We collect from this passage, that an illegitimate child 
cannot take by the description of child of his reputed 
fisither, until he has acquired the reputation of being such 
child : but that after he has acquired the reputtition of b«H 
ing such child he may take by that description. So Lord 
Macclesfield appears to have understood it in the case of 
Metham v. The Duke of'Devon^ (a) hereafter referred to ; 
and The Master of the Rolls in tiie case of Earle v. W- 
son (b) recognises this as the doctrine adopted and acted 
upon by Lord Macclesfield in the above mentioned case of 
Metham v. The Duke of Devon. 

It was admitted in argument b^ one of the Counsel, 
who opposed the claim of the children, that, taking the 
intention to be clear in favour of illegitimate children, if 
the devise had been to the testator's three children by 
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Ann Leunsy it would have been a sufficient designation 
of them: but he insisted, that illegitimate children could 
never take under the general description of children, as a 
class ; and he pointed out several inconveniences, which 
he supposed would arise out of an inquiry into the fact, 
whether the several claimants were or were not the chil- 
dren of the testator. 

But it appears to us, that the inquiry must be the same 
in substance, whether the bequest were to the tesutor's 
three illegitimate children by Anh Lewis j or to his ille- 
gitimate children, generally, by her ; that in the latter, 
as well as the former case, Uie inquiry would not be into 
the fact, but into the reputation of their being such ; and 
that the inconveniences pointed out could never arise ; 
because it is not the fact o£ the relationship, but the re- 
putation of it, which is to be inquired into m both cases. 

In the former case we should have to inquire, whether 
each of the persons, who presented himself as one of the 
three children, designated by the will, had, or had not, 
at the time of the will acquired the reputation of being 
such child : in the latter the nature of the inquiry would 
be precisely the same ; though it might be directed to a 
different number of objects. 

The case of Godfrey v. Davis^ (a) was cited as an au-« 
thority against the claim of the illegitimate children in 
the present case. That was a bequest in remainder to 
the eldest child male or female of William Harwood; and 
"Ihe Master of the Rolls held, that an illegitimate child 
of William Harwood could not take ; although it was 
known to the testator at the time of making his will, that 
William Harwood had only illegitimate children: but 
Ithere William Harwood was a single man : the event of 
his marrying and having legitimate children might fairly 
be looked to; and there was nothing apparent upon the 
£ice of the will, or to be collected from the state of Wil-' 
Jiam Harwood^ s family, which showed, that the testator 
;^eant by the word ^^ child" to describe an illegitimate 
child. In the present case, we think,' the will itself points 
clearly and manifestly at illegitimate children. 

It has also been urged against this construction of the 
devise in favour of the illegitimate children, that, what- 
ever the intention of the testator might be, it was at least 
a possible event, that the testator might survive his wife^ 
and marry Ann Lewis^ and have children by her; in 
which event those legitimate children would answer the 
description of the testator's children by Ann Lewis / and 
must necessarily take under the will ; and that it is an 
established and inflexible rule of law, that legitimate 
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and illegitimate children cannot take together miAer )A% 
general description of children. We will take the for- 
mer part of tfaiB proposition to be true ; and we Atak il 
is so. It was possible, that the testator mig^t outlive 
his wife, and many Ann Ltuns^ and have legitinuns 
children b^ her: the words of the devise are hrge 
enough to include such children ; and there appears ad 
express intention to exclude them ; though probaU^ the 
testator had them not in contemplation. We inctioe IS 
think, therefore, that such children would take uader 
the devise : but die conclusion, drawn from thence, thit 
bnder the circumstances of this case the illegitimate diil- 
dren cannot take with them, is not, as we think, wdl 
founded. We think, that the illegitimate childi^n trice, 
because they were clearljr meant s and that If legitimsie 
children of the description above mentioned would sbs 
take, it is because the words are large enough to retdi 
them ; and the testator expressed no intention to exelode 
them ; though he did not contemplate their existence. 
When bom they would answer the description of hit 
children by Ann Lewis; and being born in marriage, 
tiiough after tiie wiU, the devise would as to' tbem be 
free from all legal objection. 

It is said, tiiat this doctrine is opposed by the psAth ' 
rity of several decisions ; and the cases of Cartwrigkl ? . 
Fatvdrtfy (a) and KeneM v. Scrafion^ (h) are cited, asd 
.relied on, for this purpose. In the case of Cartmigli^ 
V. Vawdry the testator gives his real and personal estates 
to his executors, in trust to apply a reasonable part of 
the produce in the maintenance, 8cc« of all and tmij 
such child or children as he might happen to have at his 
deatii, equally share and share alike, until aucb (c) of 
them should attain twenty-one or marriage ; tiien to psf 
auch of them as became of age or married one-femlhef 
the whole income. The testator had one daughter, iKvyi 
who was alwa}rs treated as, and supposed to be, legiti- 
mate i but was actually born before marriage, and three 
younger legitimate daughters. Mary filed a bill for her 
ahare as a child. The others were desirous, that she 
should share : but two were under age. it was cootended, 
that the division into fourths by the testator showed 
clearly, that he meant to include iMiry, as a child: tat 
The Chancellory (Lord Loughborough^) says, •* It is ia|* 
** possible in a Court of Justice to hold, that an iMtpA' 
'* mate child can take equally with lawful children upon 
^ a devise to children ;" and he proposes, that, as all 
were desirous of giving Mnry her share, the cause shsoU 
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attmd over^ util the yoongest daughter should tttain 1S19*13» 
twenty-oiie; which was ordered accordingly; and the \^v>J 
case does not appear to have been again heard of in Wiuuvto* 
Qourt. It cannot therefore be considered as a decision. ' ^« 
I^CMrd Loughborough m&y have thought^ that die intent of 
the testator to include his illegitimate daughter was not 
aufficiently naaoifest; and the doctrine, laid down by 
him,, may be considered as applicable to diose cases only^ 
VI which the word ^ children'' is used generally, without 
^. clear intent ; aa we think, there appears her^ on the 
part of the testator to include illegitimate children^ We 
4o not therefore think, that it bears with any weigjht upon 
^e present case. 

In regard to Kaubel v. Scrajion the testator ^amcM 
£radshaw^ having devised all his real and personal estate 
%o. a trustee, declared the uses thereof in the following 
words: ^ I give all my personal estate whatsoever and 
*' wheresoever, &c. to my dearly beloved JUanf Ann Simp* 
^ son one' of the daughters of j. Simpson^ &c« for her sole 
^ use and benefit for ever ; and I will that out of the 
^ rents, &c. of my said estates my said trustee shall pay 
^ unto the said M. A* Simpson an Annuity of 150/. for 
^ her life ; and in case I shall have any child or children 
^ by. her who shall be living at my decease then I order,'' 
&€• and he proceeds to mue a provision for such chil- 
dren* The will bore date the 28th oijanuaryy 1795; 
fmd the testator had one male child by Mary Jbin Simp^ 
son then living. This child died on the 9th oijunfi^ 
1795 ; and on the 29th of August in the same year the 
testator intermarried with the said Mary Ann Simpsons 
«i;id had three children by her ; two of whom were tbe 
Defendants in the cause, the other having died. The 
question was, whether the marriage of the testator and 
uie birth of diese children after the date of the will ope* 
rated as an impUed revocation of it; and the Court of 
JSng^s Bench were of the opinion, that they did not so 
operate ; holding* that those children might take under 
the will. 

Pierhaps it might have been well decided upon the fiM:ts 
of diat case, that it did not suficiendy appear, that the 
testator intended to include illegitimate cnildren in the 
devise; inasmuch aa both he and Jdiary Ann Simpson 
were single at the time, when he made his will; and 
there was no impediment to their marrying, and haying 
lenUmate children; who might be the intended objects 
ofhis bount]^. From the laoguage^of the judgment how- 
ever it ceruinly seems, that the Court thought, that the 
testator meant to provide for children of a different cha- 
racter and denomination from legitimate ; and yet they 
determine, that legidmate childreR may take under the 
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1812-13. bequest. In every view of the case we think that diey 
Uv>j might; because the terms of the devise were large 
IVuKivtos enough to comprehend them : but nodiing is said in that 
judgment, from which we can collect, that where a de* 
vise evidently points at illegitimate children, and where 
legitimate children are admitted under it, because tiie 
words are large enough to reach them, the illegitimate 
children cannot take together with the legitimate: nor 
that even in the case then before the Court, if the iUe- 
gitimate child had been Uving, he would not have been 
permitted to take with the legitimate children. 

But if it is an established and inflexible rule, that legi- 
timate and illegitimate children can in no case take toge- 
ther under the description of children, we should ratiier 
be disposed to say in the present case, that le^timate 
children could not take, notwithstanding the generality of 
the words, than that illegitimate children should be ex- 
cluded to the disappointment of the clear and manifest 
intention of the testator. It is observable, that in the 
present case there are no legitimate children to contend 
with the illegitimate : but we have reasoned it on the sup- 
position, that there were both ; as much of the argument 
was founded on the possibility of that event. 

We have stated the grounds, upon which, independent 
of any authority to the direct point, our opinion in fiivour 
of the children is founded ; and the manner, in which it 
appears to us, that the arguments and authorities, urged 
agiainst the claim of these children, may be answered : 
but there is one authority directly to the point, that ille- 
[ ^8 ] gitimate children, born,, and reputed as such, before the 
will, may take as a class under the general description of 
children. We allude to the case of Metham against the 
Duke of Devon, (a) 

That case arose upon a devise of 3000/. by the late 
Earl of Devon to all the natural children of his son the 
late Duke of Devon by Mrs. Heneage; and the question 
was, whether the natural children of Mrs. Heneage^ bom 
after the will, should take a share of the 3000/. No ques- 
tion was made but that the children, born before the will, 
might legally take i and The Chancellor^ (Lord Macckn* 
fields) in stating the objection to the claim of children, 
horn after the will, clearly explains the ground, upon 
which he thought the children, bom before the will, 
might take under that bequest. 

He says, that bastards cannot take, until tiiey have 
gained a name by reputation ; and again afterwards, that 
a bastard could not take, until he had a reputation of be- 
ing such a one's child ; and that reputation could not be 
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gained, before the child was bom. It is evident, there- 
fore, that under the description of all the natural children 
of his son by Mtb. Heneage^ The Lord Chancellor thought, 
tfiat all, who had acquired the reputation of being such 
children, before the will was made, might legally take ; 
and consequently that the inquiry must be, not who were 
in point of fact such children^ but who had acquired the 
reputation of being so. 

For these reasons we thinlc, that the three children of 
t^e testator Johii Wilkinson by Ann Letvis^ who had ac- 
quired the reputation of being such children' before ^e 
date of his will, are entitled to his real estates under the 
will alone, without the aid of any other papers. 

A. Thompson, 
S. Le Blanc, 

v. GiBBS. 
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The Lord Chancellor. — I have been favoured with 
the opinion of the three Judges on the second point ; how 
far tnis book is to be considered as describing the indivi- 
duals, who are to take unddr the will. The Judges state 
their opinion in the following terms : 

^^ Updn this point, as it regards the real estate, we 
^ agree in thinking, the testator does not refer to the 
^^ book, as containing the description of the persons to 
**' take under the will ; and it cannot be resorted to as part 
^ of his will for the purpose of ascertaining them."' 

This is expressed in very cautious and particular terms ; 
from which I understand, they do not go the. length oJP 
saying, that no part of the book can be considered as part 
of the will. I believe they intended that: but it may 
mean, that, attending to the particular manner, in which 
the testator in that bo6k refers to subjects, as to which 
he gives directions, the reference is not to that part of 
die book ; or that it does not make it part of the will. I 
collect, however, their opinion, that it must be by force 
of the will itself, that these natural children are to take ; 
and that they cannot have the benefit of the contents of 
this book as a description of them. 

As this is a case, lumishing questions, not only of con- 
siderable importance, but of difficulty, and which proba- [ 460 ] 
bly may go to The House of Lords, l should not think it 
right to* state merely my opinion upon the two points 
without the reasons ; and before the conclusion of the 
cause I shall have an opportunity of conversing with the 
Judges, and understanding precisely the grounds on' 
which diey proceed. 
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f The Lord CHAisc&i.]^Ri<— This is a case ia wlud^ jdie 

testator bein^ a married man at the dat« of his will, his 
wife then living, and having no legitimate children^ it is 
proved as a fact, that he had three infant children, bom 
of a woman, named Ann Lewis; which three children, 
it appears proved, had gained the reputation of being his 
natural children. After the execution of his will he an- 
pears to have frequently. re*^published it: but it is only 
material to notice, that lie did re*publish it, after he had 
in^ book expressly stated by a j^aper, not attested by three 
witnesses, ^who were the individuals he meant by the de- 
scription of certain devisees in his will. He re*publishc4 
the will by a codicil,, duly attested^ of a date subsequent 
to diat description ;^ and one question, that was made, is, 
whether that book is to be taken to be part of the will as 
to the real estate. 

The two concluding clauses of the will, which must be 
taken as speaking from the moment of the last re-publica* 
tion, have reference to the book, which has been pro- 
duced ; and it was particularly pointed out by Mr. Preston^ 
that in one of these codicils, proved in the Ecclesiastical 
Court, the testator takes notice of the place, where he 
wishes to be buried. Upon this question the Judges have 
certified their opinion., that this book cannot be resorte4 
to for the purpose of explaining, who are the persons, 
intended to take ; and I take them to have expressed their 
opinion so, in order to avoid concluding the question, 
whether that book might be resorted to as evidence of the 
reputation, to fix the character of children .upon diese 
three devisees> I say nothing at present upon that ques* 
tion ; as I remain of the opinion I expressed ; that I find 
no authority to justify me in holding, that this book with 
reference to the devisees can be taken as part of the will 
ns to the real estate. It is not necessary to examine, how 
far all the dicta to be founds where a will, attested by 
tliree witnesses, refers to an antecedent paper, can he 
supported : but there was no period of this testator's life, 
in which it could be asserted, that, if he had died at that 
moment, any book whatsoever would have formed part 
of his will. The book was ambulatoiy to the last moment 
of his existence ; and it is impossible upon the principle 
of the case of Smart v. Prujean^ (a) to maintiun, that tnis 
book was part of the will as to the real estate. If it could 
have been so considered, it would not have been neces- 
sary to consider the other question upon the will ; as 
those papers would have given a distinct description of 
the persons intended : but, if they are not to be taken as 
part of the will^ it is necessary to consider the testator^s 
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This is, as I have observed, the will of a man, mar^ Wunns* 
ried, his wife living at the time, having no legitimate chil* 
^ren ; hnt diree infants sufficiently proved to be at that 
time his reputed children by Ann Lewis. The question 
19, whether those three children, who had gained the 
reputation of being the children of this testator previ- 
ously to the will, can take the property devised by these [ 46S } 
words ; being illegitimate ; or whether the construction is 
Bot to be such children as he might have by Ann Lexvis 
legally ; in case his wife should die ; and he should many 
Ann Lerms^ and have legitimate children by her. 

The rule cannot be stated too broadly, that the descrip* 
lion, ^ child, son, issue," every word of that species, «< Child/* 
must be taken prtmd facte to mean legitimate child, son, ^•pnmd 
or issue : but the true question here is, whether it appears ^'^. "!y * 
by what we call sufficient description, or necessary im- ^ 
plication, that the testator did mean these illegitimate 
children ; and to view the case as accurately as is neces- 
sary for the purpose of a determination of that question, 
we must consider, what would have been the effect, not 
only with reference to children who had at the time of 
making the will gained the reputadon and character of 
being his children, but also as to future illegitimate 
children ; who, though not to be considered as his chil- 
dren at the moment of their birth, might have acquired 
that character before his death ; and we must see, what 
would have been the effect ; if it had happened, that sur- 
viving his wife, he had married Ann Lewis ; and had 
legitimate children by her. The case has been very ably 
argued upon the view of all these events. 

In all the cases, that I have seen, having relation to 
diis question, the illegitimate children, if they were to 
tidce, must have taken, not by any demonstration, arising 
out of the will itself, but by the effect of evidence dehors^ 
read, or attempted to be read, with a view to establish, 
not out of the contents of the will, but by something ex- 
trinsic, who were intended to be the devisees ; and if my 
judgment upon this case is supposed to rest upon any evi- 
dence out of the will, except that, which establishes the 
fiitt, that there were individuals, who had gained by re- [ 463 ] 
putation the name and character of his children, that 
conclusion, is drawn without sufficient attention to the 
grounds, on which the judgment is formed : my opinion 
being, that, taking the fact as established, that there were 
children, who had gained the reputation of being his 
children, it does necessarily appear on the will itself^ 
. that he intended those children. If that principle is just^ 
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and this case falls within its reach, all the cases cited are 

inapplicable to this. 

In the case of Godfrey v. DaviSj (a) whatever was 
proved in the cause, nothing resulted from the will itself 
showing, that the testator knew those circumstances^ 
which were reasoned upon. There is no doub^«that child 
might have hte^ persona destgnata: but the question was, 
where the will furnished nothing but the general descrip- 
tion ^^ the child of William Harwood^'* those terms were 
a sufficient indication of that intention. The question then, 
consistently with that case, will be, what is necessary in 
a will, describing the devisee under the general term 
^^ child," to enable the Court to say, there is sufficient in 
that will particularly to point out, and manifestly and in- 
. controvertibly to show, that the testator intended a nato* 
ral child ; taking' the whole description together. With 
that decision I perfectly agree : my opinion being, that 
there was not enough in that will to show, that the natu- 
ral child was the persgna deaignata. Harwood was a single 
man; who might marry; and might have legitimate cUI- 
dreiT: but the question in this case is as to a man, mar- 
ried at the time of making the will ; and stating incon- 
trovertibly, that he thought his wife would survive him. 
What could he mean by describing these as his children; 
the children of a person, who, it is plain, supposed he 
should die, before he could get rid of the connexion he 
had by marriage with another woman. 
[ 464 ] The case of Cartwright v. Vawdry (a) also appears to 
me to be righdy decided : by the language of the will ia 
that case the testator appears to have had in contempla- 
tion, that there might be more or fewer, children at her 
death than there were when he made his will ; which is 
very material to this case. Though, it is true, there were 
three legitimate children, and one illegitimate, the cir- 
cumstances of the direction to apply the income in fourths 
can only affi)rd a conjecture ; as, if between the time of 
his will and his death one or two of these children had 
died, the division in fourths would .have been just as in- 
applicable, as it was in the case diat happened. The 
question therefore only comes to this ; whether the single 
circumstance of his directing the maintenance in fourdis 
compelled -the Court to hold by necessary implication, 
that the illegitimate child was to take bv implication with 
the others, as much as if she had been in the clearest and 
plainest terms- persona designata ; and my opinion is, that 
this circumstance is by no means sufficient. That testator, 
it is clear, had made a will, which though his death fol- 
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loved so quicky would have operated in favour of aU his 181S-13. 
children, however numerous they might have been ; and Vi^v>^ 
in &vour of subsequent legitimate children, even if every WttJLumm 
legitimate child he had before had died. It was there* ** 

fore impossible to say, he necessarily means the illegiti* ^"* 

naate child | as it is not possible to say, he meant those 
legitimate thildren. That will would have provided for 
children, living at the time of his death, though not at 
the date of his will. It could not be taken to describe 
two classes of children, both legitimate and illegitimate. 
Without extrinsic evidence it was impossible upon the 
will itself to raise the question* The will itself furnished 
no question, whether legitimate or illegitimate children 
were intended : but the question, upon which the Court 
was to decide, was furnished by matter, arising out of, 
not in, the wilL 

The case of Kenebel v. Scrajion (a) had for a consider- [ 465 ] 
able time very great weight with me upon this question. 
The point, immediately before the Court, was whether 
the will of that testator, who was an unmarried man, was 
revoked by his marriage and the subsequent birth of 
children. The opinion of the Court, consistently with 
former authorities was, that, as marriage alone will not Marriage 
revoke a will, though, connected with the birth of a child, **°"^ "?^ • ^ 
it will, yet those two circumstances would not have that a^ni? l^'Vith 
effect ; the will containing a provision for children, if the the birth of a 
testator should have any. child it ia. (1) 

Upon what can be collected from what was said by the ^^J^^^^ 
Court, and from the argument, there was nothing upon will provides 
the ^ce of that will, raising a necessary implication, that for cbUdien. 
legitimate children were not to take ; or that legitimate 
and illegitimate children could not take together, as it has 
been argued here, under the same description. It would 
be very difficult to make out, that they can so take : but 
that was not a difficulty, with which the Court had to 
contend in that case. If the Court had thought, that those 
words meant illegitimate children, the necessary effect of 
the subsequent birth of children, would have been, that 
the will would have been revoked. We may conjecture, 
that he meant illegitimate children, if he did not marry : 
yet notwithstanding that ma^ be conjectured, the opinion 
erf the Court was, as mine is, that, where an unmarried 
man, describing an unmarried woman as dearly beloved 
by him, does no more than making a provision for her 
and children, he must be considered as intending legiti* 
mate children ; as there is not enough upon the wiU itself 

faj 2 Eatt. 530. 

{(1) See the note to Sheath v. r9rk, ante, p. 390.} 
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1812-13. to show, that he meant illegitimate children ; and my opi- 
Unro nion is, that such intention must appear by necessary im- 
WiLKimov plication upon the will itself. 

«• * With regard to that expression •" necessary implica- 

Adam. u ^Jq^j^" j ^j^ repeat what I have before stated from a 

[ * 466 J note ^f Lord Hanhvicke^s judgment in Coriton v. HeU 

Her; (l) that in construing a will conjecture must not be 

impUcation. taken for implication : but necessary implication means, 

Necessary j^^^ natural necessity, but so strong a probability of in- 

import^not t^ntion, that an intention contrary to that which is im- 

natural neces- puted to the testator, cannot be supposed. 

sity, butso I do not notice Earkv. WiUon(a) zni all the odier 

ba^^^t&ilt^aii ^*8®* 5 *^ ^^y °°^y 8^ ^ ^** » ^^^ *^ description of son, 
intention to child, &c. means prima facie legitimate son, &c. ; and all 
the contrary the cases, from the passage in Lord Coke^ (b) establishing, 
cannotbesup. ^^t a bastard may take by purchase, if sufficiently des- 
^^iRMt«i^ m&v cribed, an^ount to no more than he must make that out 
Uke by pur- Upon the will Itself. 

chase, if suffi- It was stated with great force, that a decision in favour 
^*lf^^*" d ^^ these children would introduce evidence, which no 
having ac- Court ought to endure ; that the mother must be called, 
qaired the for the purpose of inquiring from her, whether the ille- 
repatirtion of gitimate children were begotten by the testator, or by 
thatpewon. ^^her persons. That is not so. AH the cases which nega- 
tive the possibility of a natural child taking under the 
general description of ^^ the child of which A. is enaient 
^*' by me," &c. are authorities, that this is not the species 
of evidence, by which the Court inauires, who are meant ; 
but the evidence of that is, that A. has acquired the name 
and character of son, or child, by reputation ; and, what- 
ever disappointment it may be supposed a testator would 
feel, if, having had no concern with the creation of that 
child, he could see what was going on, yet, that child, if 
it had obtained the repuution of being his child, would 
[ 467 ] take under that description ; though if he had been aware 
of the real fact, he would have prevented that by an al- 
teration of his will ; but the true question is, had the child 
.acquired a name and character, that entided the Court to 
say, that child is the person to take ? 

It was stated very ably, that this might have done, if 
the description had been by a nick-name, a bodily in- 
firmity, the place of birth, or residence, of the child ; and 
it seems to be admitted, that, if the testator had spoken 
of his three children by Ann Lewh^ that would have done ; 
but it is said, they cannot be described as a class. If that 
description would have done, the ground must be, that 

faj if Vet, 528. fbj Co. LU. 3, b. 

(1) This case is mentioned 4 Bro. C. C. 460, 461» cited by Lofd Jtfbu* 
Jidd u 2 J^tffT. 923« and 3 J^ttrr. 1631, and now repotted 2 Csx. 340. 
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tlie evidence establishes, who are to take by reputation : 1812-13. 
not as evidence of the fact. If you are to inquire, who \^v^J 
was the father of the children, you must do so in the Wnmrsov 
ssLvae manner, when he does not state their number: but ^J;, 
in that case also, if it can be proved, that there are three 
children, who had acquired the re{)utation -of being his 
children, they would take; and, if he had mentioned 
three children, and only two could be found, who had 
the reputation of being his, those two only would take ; 
thougn three were mentioned ; not being expressly named 
in his will. 

It was strongly urged further, that though he might give 
to three children by a description, amounting to deaigna" 
tio personarum^ he could not give to natural children, as a 
class; supposing he had used those words, instead of any 
equivalent expression. Upon that question, whether he 
could give to natural children, as a class, whatever might 
have been my opinion, if this were res Integra^ the case 
of Metham v. The Duke of Devon^(a) which has deter- 
mined, that a testator may give to natural children, as a 
class, has never been disturbed ; and if it is to be now 
disturbed, this is not the place for that. 

It is further contended however, that, if natural chil- [ 468 ] 
dren, then born, may take as a class, future natural chil- 
dren cannot. It is quite unnecessary now to decide that 
question. Here are no after-bom children ; and, with re* 
gard to the expression ^^ which I ma^ have," though ob- 
viously future, yet upon the whole it is clear that by those 
words the testator meant to describe persons then, at the 
date of the will, in existence. Whether the cases cited 
from Lord Coke^(a) which are all cases of deeds, have 
necessarily established, that no future ille^timate child 
can take under any description in a will, whether that is 
to be taken as the law, it is not necessary to decide in 
this case. I will leave that point, where I find it, without 
any determination. It was further argued with great 
force, that, if this testator had lived until the death of hia 
wife, as he did, and had afterwards married Ann LewUj 
and had legitimate children by her, those children must 
have taken ; and legitimate and illegitimate children can- 
not both take under the same description ; and it would 
be very difficult to persuade me, that they can : but if my 
opinion is right, that upon the contents of this will the 
testator is proved to have intended illegitimate children, 
that question never could have arisen ; as then, though 
the devise is to illegitimate children, marriage and me 
birth of legitimate children would have the same effect 
as upon a devise to any stranger. 

CaJ 1 P. Will. 529. f aj p. 4*8. Co. JUL 3, b. 
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1812*13« The question therefore comes round to this ; whether 
\^Y\j upon the contents of this will it is possible to say, he 



Wzuuirmr could mean at the time of making that will any but ille- 
"^^ gitimate children : a married man ; with a wife, who, he 

^' thought, would survive him ; providing for another wo- 

[ 469 ] man, to take after the death of his wife, and for children 
by that woman : it is impossible, that he could mean any 
thing but illegitimate children ; and, if tiuit devise would 
have comprehended legitimate children, that would be 
by an operation of law, that would have been an entire 
surprise upon him ; as he could not mean legitimate chil- 
dren bv this will. If iht will itself shows that, witiiout 
any other evidence than what proves, who were reputed 
to be his children, and, that being established, the will 
itself shows he meant to provide for them, so pravidiag 
for them as necessarily to show, that they are his devi- 
sees, there is no authority, that the devisees, whose cha« 
racter is so necessarily to be collected from the will, are 
not capable of taking. 

The conclusion is, that these three children are, ujpoa 
the will itself, the whole uken together, without looking 
at the book, entitled to take as the devisees of this i 
tator« 



The injunction was dissolved i and the bill dismissed.f aj 
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SWAINE V. KENNERLEY- 



Underthe JAMES SWAINE, by his will, dated the 24th ot Au- 
SChi^^^' 1796, devised his real estates to yohn Kent and 
a will illeeiti. Samuel Kennerley, their heirs and assigns, upon trust * by 
mate chil£en, mortgage or sale to raise the sum of 8100/. and lay out 
Stc^oTtfiiV**^ the same in their own names in the purchase of freehold 
Willi not enti- l^^ds, &c. and settle the same to the use of all and every 
Ued' unless the child and children of the testator's late son Jlkomgi 
proved by the Swaine deceased equally to be divided between or 
i^tend^d [^and P?™8*^ **"^ *o l^oW as tenanu in common and not as 
evidence can i^^^} tenants, and to the respective heirs of the body or 
be received bodies of all and every such child and children issuing. 
only fop «ie The tesUtor's son Thomas Swaine left three children: 
coSSSSi^ of whom the Plaintiff only was legitimate : the other two, 

who h«l scquired the reputation of children. An only legitimate son thereiue lidd 
entiUed as devisee. ■ 

[*4ro] 
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Thomiu and yohn Swaine^ being born before marriage. 1813. 
The bill prayed a declaration, that the Plaintiff was en- u^vvl 
titled as tenaqt in tail in Equity to the whole 2100/. &c« SwAin 

All the children were living at the date of the will. ^ '^^ 

Mr. Hart^ and Mr. Rottpeli^ for the Plaintiffs / and Sir 
Samuel RomtUy^ and Mr. Agar for the Defendants^ declin- 
ed to argue this case ; as it must depend upon the deci« 
aion of Wilkinson v. Adam, (a) After that decision this 
cause was set down for judgment. 



The Lord Chancellor.-— Upon looking into the papers 
in this cause I am clearly of opinion, that no person ex* 
cept the legitimate child can take Under this devise, for 
this reason ; that the will iuelf does not prove, that the 
testator meant an illegitimate child ; and, according to the 
opinion expressed in Adam v. Wilkinson, I cannot go into 
the circumstances of evidence to raise a construction. 
The will must prove, that illegitimate children are in* 
tended; and extrinsic evidence can be received only for [ 471 ] 
the purpose of collecting, who had acquired the reputa- 
tion of being children of the person, named in the will. 



The decree was made accordingly. 

faj AnUi the preceding case. 



BULLOCK V. FLADGATE. Ro«i. 

1813, 

THE bill was for a specific performance of a contract vff tlje ' 
for the sale of an estate. The answer, submitting to per- private Act ^of 
form it, if the Plaintiff could make a good title, stated, Parliament, 
that by the abstract it appeared, that by indentures, dated declaring an 
the 18th and 19th oi November, 1763, on the marriage of ^f^^^^^ea 
Elizabeth Lant and John Bullock, Sir John Philips by the and their 
direction of Elizabeth Lant, in whom the estates were by beira in tniat 
a former settlement and will vested in fee-simple, con- *? "^^''?!?' • 
veyed to Francis BuUer, George ElHot, and yohn St. Leger S?St rfH 
Douglas, upon trust after the marriage to permit Elizabeth aettlement i 
Lant during her life to receive the rents and profits for deveaiing th^ 
** '^ legal fee, out- 

standing under a prior settlement. Power to appoint estates, to be purchased with 
money, produeed by the sale of other ettstes,* well executed by an appointment, ope- 
rating directly «n the original eatstea. 



#71 " Cases in Chancery, 



^ 



1813. her separate use, and after her decease leaving issue by 
^.^v'v^ John Bullock^ to the use of John Bullock for life ; with 

Buixocx remainder to the use of Buller^ Elliot^ and DouglaSy and 
«• their heirs, during the life of John Bullock^ upon trust to 

FU90ATS. preserve contingent remainders ; with remainder to the 
use of the first and other sons of the marriage successively 
in tail, and of the daughters, as tenants in common in 
tail ; and for default of such issue to the use of such per- 
son or persons, and for such estate and estates as Eazo' 
beth Lant should notwithstanding her coverture by any 
writing under her hand and seal, attested by two or more 

[ 472 ] credible witnesses, or by her last will and testament duly 
executed, appoint ; and, in default of such appointment, 
to the use of Elizabeth Lanty her heirs and assigns for 
ever. 

By a private Act of Parliament, 12 Geo. S, reciting the 
settlement of 1763, it was enacted, that the settled estate 
should from the 1st of July^ 1772, be vested in John 
Saint Leger Douglas and John Cook^ their heirs and as- 
signs, freed and absolutely discharged from all the trusts, 
estates, charges, &c. in the. settlement limited; upon the 
trusts following ; that the trustees should with tne con- 
sent and approbation of John Bullock and Elizabeth his 
wife in writing make sale, dispose of, and convey, the 
premises ; and la^ out the money, so arising, in the pur- 
chase of estates m fee-simple, to be settled to the same 
uses as declared in the settlement ; and that the persons, 
to whom the trustees should sell, should hold and enjoy 
^^ freed and absolutely acquitted, exonerated, and dis- 
^ charged, of and from all and everj^ the uses, trusts, es- 
^^ tates, charges, powers, provisoes, limitations and agree- 
^* ments, in the said hereinbefore recited indenture of 
^* settlement, made on the marriage of the said John BuU 
^^ lock and Elizabeth^ his wife, limited, provided, declared 
^^or agreed, of and concerning the said premises re- 
^* spectively ;" and that the receipts of the trustees should 
be sufficient discharges to the purchasers, &c. 

It was further enacted, that until the sale the trustees 
should stand seised of the premises, so vested in them, 
in trust to permit and suffer the rents, issues and profits, 
to be received and taken by the person, who ought or 
would have been entitled to receive the same, in case that 
Act had not been made. The Act contained a clause sav- 
ing to the King and all other persons, (except John Bui' 
lock and Elizabeth^ his wife, and their issue and the heirs 

[ 473 ] and assigns of Elizabeth Bullock ^ and the trustees in the 
marriage settlement, their heirs, &c. and all persons, 
claiming any use, estate, trust, &c. in the property bv 
virtue of the settlement, and their respective heirs, &c.) 
all such estates, rights, titles, interest, &c. as they had 
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before passing the Act, or would have had, ia case the 
same had not passed. 

No part of the estate having been sold according to the 
directions of the Act, Elizabeth Bullock by her will, dated 
the Slst of.Januaryy 1780, and duly attested, devised 
and appointed the premises to the use^of Sir James Lake 
and the said John Cook, their heirs and assigns, in trust 
for John Buuock for life, and after his decease in trust 
that Lake and Cook^ or the survivor of them, his heirs 
or assigns, should sell; and apply the money, arising 
therefrom, in the first place in payment of several lega- 
cies ; and the residue to and amongst all and every die 
child and children of the Plaintiffs, Jonathan Josiah 
Christopher Bullock and Juliana Elizabeth^ his wife, who 
should be living at the death of the testatrix's husband, 
and to his, her, and their, executors and administrators 
equally, &c* 

By indentures dated the 12th and 13th of JMay^ 1780, 
Bullock and his wife conveyed the estates to Sir James 
Lake and his heirs, to the use of John BuUock for life; 
with remainder to the use of Douglas and Cook and their 
heirs, during the life of John Bullock^ upon trust to pre- 
serve contingent remainders ; with remamders to the use 
of Elizabeth Bullock for life, and the first and other sons 
successively in tail, and the daughters, as tenants in 
common in tail ; remainder to the use of such persons, 
and for such estates, as Elizabeth Bullock whether covert 
or sole^ by deed or writing by her sealed and delivered 
in the presence of and attested by two or more witnesses, 
or by her will, or any writing purporting to be her will, 
signed by her in the presence of and attested by three or 
more witnesses, should direct, limit, or appoint, and, in 
default thereof, to the use of the FWm6SJuRana Eliza" 
beth the wife of Jonathan Josiah Christopher Bullocky her 
heirs and assigns for ever. 

Elizabeth Bullock died in 1793 ; never.having had issue, 
or made any appointment under the power, reserved by 
the deeds of it/ay, 1780; and, being illegitimate, she 
left no heir. 

By indentures, dated the 13th and 14th June^ 1800, 
the Plaintiffs Jonathan Josiah Christopher Bullock and 
Juliana Elizabeth, his wife, conveyed to Charles Arnold 
and his heirs ; to hold, subject to the life estate of John 
Bullock, to the use of Sir James Lake and John Cook, 
their heirs and assigns for ever, upon and for so many 
of the trusts, ends, intents and purposes, &c. b^y the will 
of Elizabeth Bullock expressed, as were then existing un- 
determined and capable of taking effect. Since the exe- 
cution of those deeds John Bullock died. 

The answer submitted, that under the circumstances 
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1813. John Bulhci and Elizabeth his wife had not, nor had 
V/VN^ either of them, ever any power to appoint the eqnitiMe 

BvuocK reversion in fee-simple of the premises, expectant on the 
V' determination of the precedent equitable estates, created 

numAtm. ^ ^y^^ marriage settlement ; and that the legal estate in 
fee-simple was not vested by the Act of Parliament ill 
Douglas and Cooi^ or either of them ; but after that Act 
passed remained vested in Elizabeth Bullock f and had 
escheated to the Crown ; and, if John and Elizabeth Bui* 
hciy or either of them, ever had, before the Act passed, 
any power to appoint, the equitable reversion m fee- 
simple, the same power could not be exercised after the 
Act passed. 

[ 475 ] Sir Samuel RomiHy^ Mr. Leach^ and Mr. Trawer^ fir 
the Plaintiffs^ contended, against the first objection of 
the purchaser, that the legal fee, remaining in E&zaieih 
Bullock^ had by her death without issue escheated to the 
Crown, that the object of the Act of Parliament was to 
vest the estate in the trustees to sell ; giving them, not 
•uch estate as the trustees under the settlement had, but 
an absolute estate in fee, devested of all the uses and equi- 
ties under the settlement ; that they might convey the 
absolute fee to a purchaser i 

Secondly, to the objection, that the power of appoint- 
ment was not over the estates, originally settled, but 
over those only, directed to be purchased with the money, 
produced by the sale, that Mrs. BuUoci had a right to 
elect, that the sale, which was to take place only with 
her consent, should not be made ; according to Pearson 
V. Lane i (a) and her power operated equally upon the 
original estates, not sold. . 

Mr. Hart^ Mr. Bett^ and Mr. ShadxvelL, for the Defend- 
on^.— Though the legal estate was intended to be trans- 
ferred to the trustees by the settlement of 1763, and the 
conveyance was calculated to have that effect, nothing 
passed but an equitable interest : the legal estate remain- 
ing in Elizabeth Bullock, in whom it was then vested, has 
in the events, that have taken place, escheated to the 
Crown : and there is no jurisdiction to enforce the equi- 
ties that may subsist against individuals. In all such 
cases a private Act of Parliament is considered merely 
as a form of conveyance, removing disabilities ; but con- 

[ 476 ] strued upon the same principle as ordinary conveyances 
to be controlled and regulated by the object of the par- 
ties, with reference to the nature of die subject. The 
sole object was to convey the estates, discharged of the 
prior uses and trusts : in other words to extinguish all 
those trusts and uses. In the construction of such an Act 

faj 17 r«t. 101. 
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the Court understands- the Legislature as intending no 1813* 
more than to transfer such title as the parties are stated \^*r>J 
to have had vested in them. There was no intention to Binxocs 
transfer any legal esUte from M's. Bullock; who, it is ^^^ 
assumed, had not the legal estate. The whole eifect, '^^ 
therefore, was to transfer to trustees for sale such estate 
as the other trustees had, discharged of all the trusts of 
the settlement. The case of Pearson v. Lane has no ap- 
plication. The Court is pressed to give to this Act of 
Parliament, which has totally annihilated the power of 
appointment, an operation beyond the express declara* 
tion of its object ; which is limited to vesting the estates 
in trustees cleared from all the trusts of the original set* 
tlement ; leaving all other interests, as they stood : con- 
sequently leaving in Mrs. Bullock the estate in fee« which 
none of the parties contemplated as being in her. In 
Westley v. Clarie the parties, who applied for the Act of 
Parliament, being tenants in tail, might have barred the 
estates by their own act : but Mr. and Mrs. Bullock were 
•nly tenants for life. 



The Master of the Solls.^^Tvro objections are made to M«rch 15. 
this title : first, that the legal estate was not vested in the 
trustees under the Act of Parliament : secondly, that the 
appointment by Mrs. Bullock of the beneficial interest in 
this property is not a valid appointment. By the Act the 
property is settled upon and vested in Douglas and Cook^ [ 477 ] 
their heirs and assigns. There is nothing imperfect or 
ambiguous in that enactment: whatever mistake there 
might be with regard to the persons, in whom the legal 
estate was before vested. The clear intention of the 
Legislature, and of the parties, was, that it should then 
be placed in these trustees. The clause does not take 
die esUte out of this, or that, particular person; but 
vests it bv general words ; which must have their effect 
against all, and upon the estates of all, whose rights are 
not saved by the subsequent part of the Act : conse- 
quently as against Mrs. Bullock and her estate just as 
much as they would have had against Douglas and Elliot^ 
if the estate had been vested in them. 

But it is said, the effect of these words is qualified and 
restrained by the added words ^^ freed and absolutely ac- 
^ quitted, exonerated, and discharged, of and from all 
** and every the uses, trusts, estates, charges, powers^ 
^^ provisoes, limitations and agreements, in the said here- 
•* inbefore recited indenture of settlement." 

The argument, as I understand it, is, that the estate is 
▼ested in these trustees no fur^er, and to no other effect^ 

Vol. I- 41 
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1813. than to free it from t^ trust and limitations of the raar« 

Krr\J riage settlement ; and Mrs. BuUocVs estate in fee not be- 

BcLLocK ing derived under that s^ettlement, but having existence 

^' independently of it, was not affected by the Act. There 

Fladoam. jg^ however, nothing restrictive or qualifying in these 

words, which seem rather to be added for the purpose of 

amplification, to express how large and absolute an estate 

the trustees were to take. It is declared, unnecessarily 

and superfluously, perhaps, that the trustees should not 

only have the estate vested in them, but so vested as to 

be freed and discharged from the trusts of the marriag^ 

settlement ; the onlv trusts, to which it was supposed it 

could be subject. That is very different from vesting it in 

[ 478 ] tfiem to the intent only of being freed, and for the single 

purpose of freeing it, from those trusts. 

With regard te Mrs. Bullock^ s power of appointment, 

it is clear, that it depended upon default of issue of the 

marriage : not, as was attempted to be argued, on there 

being issue living at her death, which should afterwards 

faU. The only reason for applying for the Act was the 

possibility of the existence of issue of the marriage. 

Putting them out of the question, none having been bom, 

there was no one but Mr, and Mrs. BtUlock^ who had any 

interest in converting the estate into money, and with 

that money purchasing other lands. If that had been 

done, it is admitted, that the estate purchased would have 

been subject to her power of appointment. I apprehend, 

that equity will uphold an appointment of the estate itself 

^ as amounting subsUntially to the same thing ; on which 

' principle it is that appointments, deviating considerably 

from the letter of the powers under which they were 

Power to made, have frequently been supported. It has been held, 

appoint an ^^^t a power to appoint an estate in land includes a power 

•"poweMo *' ^° dispose of the estate, and appoint the produce : the 

dispose of the same effect has been given in the more doubtful caae of 

estate snd ap- a power to charge an estate ; and a power to appoint the 

Suce^*^"*' money produced by an estate directed to be sold, has 

The same heen considered as a power to appoint the estate itself. 

efTect has been During all the litigation, in the case of Standen v. Stan^ 

given in the den^(a) \t ^9i% never doubted, that the widow had the 

fS?a»e°of a P^^^^ ^^ appoint the estate itself: the only question was, 

power to whether her will was a valid execution of that power: 

charge; and a yet the testator had directed the estate to be sold ; and 

power to ap- ^j^g letter of the power was confined to the produce of the 

point the mo- , ^ ^ 

ney, produced ®**C* 

by an estate, * Supposing Mrs. Bulloci?s first appointment good, as I 

directed to be think it was, there is no difficulty upon what afterwards 
sold, has been ^ '^ 

considered as a power to appoint the estate itself. 

[ * 479 ] foj 2 Vet.jm. 589. 
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took place ; the parties interested against her appoint* 1813. 

ment having, by arrangement amoAg themselves, agreed Unru 

to give effect to it. Bc7i.u>ck 

There is no ground, therefore, for either of these ob- *- 

jections ; and the Plaintiff must have a decree for a spe* *^wi^"- 
cific performance. 



PARNELL V. LYON. Rotw. 

1813» 

WILLIAM BARTON, by his will, dated the 30th of ^'^'^,^: ^ 
September, 1809, bequeathed all his personal estate to remdrine^^^ 
trustees upon trust to be converted into money; and, consent of 
after satisfying his debts, &c. to be invested and the in- executors to 
terest applied unto and equally amongst his son William damage not 
and daughters Elizabeth, Mary, and Margaret; one-fourth daughter,** * 
part of the principal to be paid unto his son, when he married in the 
should attain twenty-one ; and one-fourth part unto each tc«utor'8 life 
of his daughters, when and as they should respectively ^^^Jf^^^^^ 
attain the age of thirty years ; and in case any of them quent appro-* 
should die in the mean time leaving issue, then he direct- bation. 
cd that the part or share of him or her so dying should '^^\ **^ 
go and be divided unto and equally amongst such issue : p^vedr«i 
but if any of them should die without issue, the part or mquiry was 
share of him or her so dying should go and be divided directed. 
equally amongst such of them as should be then living 
and the issue of such of them as should be then dead. 
He further declared his will to be, that, if any of his * 
daughters should marrv^ before they should attain the 
age of thirty years, with the consent and approbation of 
any two of his executors, or of any one of his executors, [ 480 ] 
if there should be but one then living, her fourth part or 
share of the principal money then out at interest should 
immediately become vested m her, and be forthwith paid 
to her, her executors, administrators, or assigns; and 
that if any of his daughters should marry wittiout the 
approbation, and against the consent, of two of his execu- 
tors, or one of them, if there should be but one then 
living, her fourth part or share of the said principal mo- 
ney and all contingent sums should be continued out at 
interest during her life ; and the interest thereof should 
be yearly paid to her ; but the principal should go unto, 
and be equally divided amongst, such of her said brother 
and sisters as should be then living, and the issue of such 
of them as should be then dead. 

The testator's daughter Elizabeth married the Plaintiff 
Purnf// in her father's life-time, in February, 1810: she 
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1813. attained twentyoone in Juh/ following; and the testator 
U^VN.; died in August^ 1810* 

Pabxsu The bill alleged, that the marriage had taken place wilk 
V- the testator's consent and approbation, with whom -his 

daughter Elizabeth afterwards lived upon^he same terms 
as before her marriage ; and, submitting that immediatelj 
upon the testator's death she became entitled to an abso- 
lute interest in one-fourth of the residue of his personal 
estate without waiting to attain the age of thirty, prayed 
a declaration accordingly. . 

The executors by their answer denied, that the mar« 
riage took place with the consent or approbation of Ae 
testator ; and that Elizabeth afterwards lived with him 
upon the same terms of affection as before her marriage : 
on the contrary insisting, that the marriage was against 
his approbation, and that after the marriage he had shown 
a disposition to prevent the Plaintiff, the husband, from 
{ 481 ] receiving the provisions intended by the will for Elisu^ 
beth. 

The Plaintiffs entered into no proof. • 

Mr. Hart, and Mr. Home, for the Plaintiffs, contended^ 
that the Plaintiff Elizabeth became entided to her legacy 
absolutely the moment of the testator's death ; having 
previously attained twenty-one ; that, though the answer 
attempts to throw some doubt upon the father's consent, 
and the terms on which she lived with him after her mar* 
riage, he made no alteration of his will ; which he scarcely 
would have suffered to stand, had he disapproved the con- 
nexion : the condition therefore was virtually complied 
with : and the consent of the executors must be construed 
* as a provision, to operate only in the event, that his 
daughters should not marry in his life-time ; in which 
the executors were to stand in loco parentis. 

Mr. Richards, and Mr. Bell, for the Defendants^^Tht 
Plaintiff is not absolutely entitled, unless she lives to the 
age of thirty. Nothing can be clearer than this clause of 
the will ; expressly requiring the consent of the execu- 
tors; not providing for a marriage with the testator's 
consent in his life-time. The Court cannot insert terms, 
which would render his consent equivalent : but the exe- 
cutors positively deny, that the marriage took place with 
the testator's consent : and the Plaintiffs have produced 
no evidence to show that. The event, therefore, has not 
happened^ upon which she was to take. No maxim is 
clearer, than that in the case of a condition precedent, if 
it be impossible, the property never shall vest, (a) Mar- 

fa J Co. Lit, 206; agreeing in substance with the rule of the CiTfl 
Law distinguishing between conditions impossible, and difficult to per- 
fonn : — Pkme conditio dijficiUo kuc non perUnet, quamwimdM propter Perootut, 
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Tiage in this instance with the consent of the * executors 1813. 
was a condition precedent ; which must have been com* K^r^ 
plied with to give the legatee the property at the age of Pabhbu 
twenty-one. The argument, that this is an interest, to be ^* 
enlarged on the performance of a condition, is not more ^^^' 
favourable to the PlaintiflFs: the condition, being pre- L ^^ J 
cedent, must be performed to have the eflPect contended 
for. • 

M^. Hartj in Seply^-^Tht object of the testator, col- 
lected from the whole will, was to prevent an improvi« 
dent marriage before the age of thirty; providing the 
consent of those, better qualified to judge ox the prudence 
of the connexion than young and inexperienced women. 
Can it be conceived, that he intended any thine more 
than a substitution of the judgment of others after his 
decease ; not precluding his own judgment, while living? 
In substance this resembles the late case of Coffin v* 
Cooper. The testator gave the residue of his property to 
his children at twenty-one ; adding a proviso, that if any 
of his daughters married with the consent of his trustees, • 
such daughter was to take immediately two-thirds of her 
portion, the other third to be settled to her separate use : 
if without such consent, then making a different disposi- 
tion. One of the daughters mar Aed in the testator's life- 
time, without his consent : but he afterwards approved 
the marriage. The Court considered the clause substan- [ 483 ] 
tially complied with, (a) 



The Mister of the ^0/b.— -Supposing, for. the sake of March 9. 
the argument, that JUrs. Parnell married with consent 
of her father, it is difficult to conceive, however the will 
may be expressed, that he could mean a less beneficial 
provision tor her, than if she had married after his death 
with consent of his executors. A husband approved by 
them, would have been let into the immediate possession 
of her fortune ; for such is the effect of making it payable 
to her on her marriage with their consent. It would be 
strange, that he should have meant, that a husband, ap- 
proved by himself should be in so much worse a condi- 
tion, as to have only the interest, until she should attiun 
the age of thirty, and no part of the capital in the event 



condithni pareatuTf reUctum in te$tamento nan capiiur. /Vnjv JUbertagem 
Servo reUctam hoc condHMtw^ ** Si heredi miiUe* dederiu" JBie twn detnMtur 
eonditio, ted inutiHt erit doHo HbertaHt^ Uc. fVin. Comm. Jutt. Inat. L 3. 
#. 14.J 

faj Clark et vx. r. Lucy, MS. 5 Tin. Ab. p]. 6. Prodt^ert v. Langham, 
1 SuLl^. 1 Kcb. 486. On conditions in reslndnt of marria^, genenpy, 
see Clark r. Parker^ 19 Vet, {p. 1.} and cases there cited. 
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1813. of.her death under that age. His intention must have 
Vi^v%^ been, that upon a proper marriage the daughter should 
Tamwkll have her portion : but in words the testator has spq^n 
V. QQiy Qf ^ marriage, taking place after his death ; that be- 

™'' ing the only marriage, the propriety of which could be 
ascertained by the consent of executors. It is impossible 
however, that he could intend, if the propriety of the 
marriage should be ascertained by himself, that the same 
eifect should not be produced : but certainly there is some 
difficulty upon the words. It is therefore satisfactory to 
find, that the construction, which the reason of the thing 
aeems to require, is sanctioned by authority. In Cktrke v. 
Berkeley y (b) under a devise upon trust to convey to the 
[ 484 ] testator's daughter, in case she married with the consent 
of two of the trustees and her mother, and if she died 
before marriage, or married without such consent, to 
other uses, the daughter having married in her father's 
life-time with his consent. Lord Camper decreed a con- 
veysmce according to the will ; declaring, that the condi- 
' tion was dispensed with by having the testator's own con- 
sent ; which was more to be regarded than the consent of 
trustees, to whom he had delegated a power to consent 
in case of marriage ait^ his decease. In CrommeBn v. 
Crommelin (a) Lord Rosslyn proceeded upon tiie same 
principle ; holding such a condition not applicable to a 
daughter, who married, and became a widow, during her 
fiither's life. 
Upon the authority of these two cases therefore I hold, 
• that, if this was a marriage with consent of tiie father, it 

is equivalent to marriage with consent of the executors 
after his death ; and would equally entide her to payment 
of the portion. 

^ It is said, it ought to have been proved, that the mar- 
riage was with his consent ; and in strictness it ought ; 
but in such a case I shall direct an inquiry into the fact : 
the Master to state any special circumstances. 



Mr. Hart suggesting an addition to the inquiry, viz. 
whether the father afterwards approved. The Master of 
the Rolls said, he meant that ; and Mr. Richards sard, it 
would come in under die direction to state special cir^ 
cumstances. (1) 

fbj 2 Vem. 720. f aj p. 484. 3 Fm. 227. 

(1) Bemmgi v, Munckley, 1 Cor. 38. U^Aguilar y, JDrmkwater, put. 2 
vol. 224. Qoldmid v. GoUmd, Coop. 225, and Pollock y. Crofts 1 J^^' 
wife, 181. 
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BISCOE V. PERKINS. fa.xi. 

Mpnl 8» 

VINCENT JOHN BISCOE, by his will, dated the Tth Tnirtce to 
of October^ 1768, disposing of his freehold, copyhold, and gj^^^' 
leasehold, estates, to his executors, until his son Vincent maS^en join- 
Hilton Biacoe should attain the age of twenty-one years,inginareco« 
with remainders in the event of his death without issue ^®'^.'^*'** 
male, under twen^-one, to th* second and other scmis of J^*|^*^ 
the testator, attaining twenty-one, successively, proceeded faavinp attain- 
in the following manner : ed twentjr- 

" And my will and meaning further is, that if my said JJ^'^f^i"** 
^^•son Vincent Hilton Biacoe shall have attained his said tmgt. ^idno 
^^ age of twenty-oue years at the time of my death, or if objection to s 
" he had not then attained the said age, then so soon af- ■peciac per- 
** ter as he shall have attained his said age, I do give and ^^^^V* 
** devise the said freehold and copyhold messuages. Sec. trustees, thar 
^^ to my executors hereinafter named and their heirs, ex- heirs, &c. for 
*' ecutors and administrators, for and during the life of J®?*^'^®'^**** 
'' my said son Vincent Hilton Biscoe^ to the intent to sup- to support^"' 
*^ port the contingent remainders, in this my will after contingent re- 
^^ limited, so that the same may not be destroyed ; but in munders, in 
" trust nevertheless to permit ana suflFer him my said son JJ^^^Jf '-" 
^^ Vincent Hilton Biacoe to receive the rents and profits ce\ye the 
^ thereof to and for his own use during his natural life ; rents for lifo, 
" and from and after his decease then I devise the said "wi^ftcrhis 
** freehold and copyhold messuages, &c. to the first son ^^|^*other 
*^ of the body of my said son Vincent Hilton Biacoe law- sons in tail : 
^^ fully issuing, whether then bom or unborn, and to the «i equitable 
" heirs male of the body of such first son lawfully issuing ; ®''*^JJ" }^* 
^^ and for default of such issue then likewise to the second, ^^^^ |^ |^^ 
^* third, &c. son of my ssud son Vincent Hilton Biacoe sue- trustees, with 
^^ cessively and in remainder, * the one after the other, "^l^cr*^ ^' 
" &c. t" and in case of all such issue male failing then he fi^^^d^otJ^p 
gave and devised all the said freehold, &c. to his execu- g^ns. 
tors, their heirs, executors and administrators, in trust r #435 1 
for die use of and amongst all his daughters, with cross ^ ^ 

remainders ; and for default of such issue then to the use 
of his own right heirs for ever. 

Vincent Hilton Biacoe^ having attained twenty-one, en- 
tered into possession of the devised estates. He after- 
wards married ; and had issue of that marriage Thomaa 
Henry Biacoe; who attained twenty-one in March, 1812. 

By indentures, dated the 29th of ilfey, 1812, Edmund 
Calamy, who under the will of Nathan Sfrigg^ the sur- 
viving executor and devisee in trust, had become the sole 
trustee, and the PlaintiiFs Vincent Hilton Biacoe and 77^0- 
maa Henry Biacoe^ conveyed to George Law^ to the intent 
that Law should become a tenant of the freehold \ so that 
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1815«- two or more common recoveries might be suffered to die 

S^ysj uae of the joint appointment of Finceni Hilton Btscoevod 

BiBcos Thomas Henry Biacoe. Recoveries were accordingly suf- 
V- fered in Trinity Term, 1812; and soon afterwards Fin- 

Psuoit. ^^^^ Hilton Biacoe and Thomas Henry Biscoe joined in a 
deed of appointment ; limiting the estates, subject to an 
immediate charge of 300/. per annum for die son, to the 
father for life, without impeachment of waste ; widi re- 
mainder to the son in tail : remainder to trustees for a 
term of 300 years upon trutt, if he should die in the life 
of the tenant for life, leaving daughters and no issue 
male, to charge 20,000/. for those daughters ; and, sub- 
ject thereto and to a charge of 12,000/. for the father^s 
benefit, in consideration of his having discharged the 
son's debts, limiting the estate to the father in fee. This 
setdement containing a power for the trustees to sell, 8cc. 

L ^7 ] with the usual declaration, that their receipts should be 
discharges, &c. Under that power the estates were put up 
to sale ; and the Defendant became the purchaser of one 
of the lots. 

The bill praying a specific performance, the Defendant 
by his answer objected to the tide ; insisting, that Cakmuf^ 
as representative of the trustees, having the legal estate 
vested in him during the* life of die Plaintiff Vincent Hit- 
ton Biscoe for the purpose of preserving the contingent 
remainders from being destroyed, had been guilty of a 
breach of trust in joining, with Vincent Hilton Biscoe and 
Thomas Henry Biscoe in suffering a recovery to defeat 
such remainders; and that this Court would not permit a 
recovery under such circumstances to operate eflBectually 
to bar -such remainders. 

M^. Richards^ Mr. Newland^ and Mr. Poison^ for the 
Plaintiffs. — The question, whether these recoveries were 
well suffered, the trustee for preserving contingent re- 
, . mainders concurring with the tenant for life and the 

tenant in tail in destroying them, has been frequently be- 
fore the Court; and was most completely discussed in 
Moody V. Walters : (a) a case, though different in circum- 
stances, the same in principle as this. In that case the 
act of the trustees, concurring in the recovery was not 
considered a breach of trust; and the doctrine is laid 
down, that this Court had in some instances directed a 
trustee to concur in destroying remainders, when the ob- 
ject was a family arrangement : as in Frewin v. Charl" 
ton^ (b) and Winnington v. Foley : (c) but lately has inter- 
fered with reluctance, unless before the birth of a tenant 

[ 488 ] in tail ; after that event leaving it to the discretion of the 

fa) 16 rM.'383. fbj 1 Eg. Ca. Ab. 386.pl. 4. 
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trustees to join, or not; and admitting a distinction be-* 1613. 
tween compelling them to join and treating them as guilt]^' u^v^J 
of a breach of trust in joining. The tenant in tail con- B»cox 
ciirred in these recoTeries ; and the general rule is, that 
the inheritance is bound, where the first tenant in tail is 
brought before the Court ; (a) which is not in the habit 
of reganling the subsequent interests. The case of a will, 
<»- voluntary settlement, differs from U deed for valuable 
consideration, or a settlement before marriage. The ob«» 
ject of these recoveries is moat provident ; and such as a 
trustee merely to support contingent remainders, until 
the parties entitied came into existence, might be com- 
pelled to concur in : by a joint appointment to give the 
tenant in tail, who was dependant on his fiither, an im- 
mediate provisicm. 

Sir Samuel RomiUy^ and Mr. Kenrick^for the Defendant. 
-—This question has never been decided in a Court of 
Equity ; whetiier a trustee, specially appointed to preserve 
the contingent remainders, shall be permitted to concur in 
destroying tiiem without any object, connected with the 
Ipeneral.good of the family: the object of these recove- 
ries being clearly no other than to destroy tiie remain- 
ders, and sell the estate. Where the only purpose was to 
limit in strict settiement, following, and extending tiie 
CHriginal destination of the property and object of the 
parties, the Court has compelled the trustee to join : but, 
though it is generally supposed, that tiie trustee has a 
pure discretion to concur, or not, and that, if he commits 
a breach of trust, a purchaser cannot be afiected, no de- 
cision has sanctioned tiiat doctrine ; and its correctness 
may be questioned. 



The Lord CHANCELLoa.— This, which was set down [ 489 ] 
as a short cause, involves a question of considerable im- ,^rU 8. 
portance. The will is very singular in its construction ; 
as in tiie event of the death of the eldest son Vincent 
miton Biscoey under the age of twenty-one, the limitation 
is to second and other sons successively : but if the eldest 
son attained that age, and had died afterwards without 
issue male, there is no limitation whatever to the second, 
third, and fourth, sons of the testator : but in that event 
the eldest son takes either a legal or equitable estate for 
life, witii remainders to hb first and other sons ; and in 
default of male issue the will provides neither for the 
younger sons of tiie testator, nor for the daughters of his 

fa) See 1 8ch». fc Lef. 408. JUpytf v. Johnei, 9 Fm. 37. 

Vol. I. 4& 
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1813. eldest Bon; but in that ev^it Uodts the estates tosbc 

i^'^\j daughters of the testator with cross remainders. 

Biscos llie first question is, whether Vincent Bihon Bucoe 

V- takes a legal or equitable estate for life : if die former, 

Pimxnrs. ^^ quesdon can arise ; a recovery having been suffered 
upon his eldest son's attaining twenty-one. My opinioB, 
however, is, that, he did not take a, legal estate. The 
purpose, for which- an estate is in terms at least given 
to the executors and their heirs, being to preserve die 
contingent remainders after limited, the consequence is 
necessary, that for that purpose they must have some 
estate in them. That brings die case to this ; that this 
is a devise to the executors and their heirs, during the 
life of the eldest son, upon trust to permit him to rec^ve 
the rents and profits lor his life : a devise of the lenl 
estate to those trustees, with a legal remainder to Uie 
first son of his body ; and they are trustees, not only as 
to the rents for die eldest son for his Ufe, but also for 

[ 490 ] preserving the contingent remainders after Umited : those 
remainders being, not only for the first, but for the first 
and every other son of the eldest son. 

Vinctni ITiUon Bucoe^ die eldest son, had issue male; 
and his eldest son attained the age of twenty*one ; and 
without going throu|;h all the facts, that bring the legal 
estate into the individual, who joined in making a tenant 
to the prsBcifCj it is sufficient to say, that the trustees, the 
the fatner and the son, joined in a recovery for the pur- 
poses expressed in certain instruments ; and under those 
instruments they contracted to sell part of the estate to 
the Defendant. The bill seeks a specific performance of 
that agreement ; and the Defendant's objection is, that 
the act of the trustee, joining in the recovery, enabling 
the father and the son, when he attained the age of 
twenty-onC) to bar all the subsequent contingent remain- 
ders, was a breach of trust. 

The ori^nal limitation being to the use of die &dier 
for life, without any provision for the younger sons of 
the testator, or for the daughters of his eldest son, tenant 
for life, he and his son, having attained the age of twenty^ 
one, by de^d, executed about the time of suflfering me 
recovery, which I consider as forming part of the trans- 
action, limit the estate to the intept, that die son, indio 
had no provision under the will until his £sther's death, 
should receive as the primary charge upon the estate, 
300L per annum; the father being made tenant for life 
without impeachment of waste, with remainder to the 
sons in tail ; passing over the younger sons.of the tenant 
for life s with remainder to trustees for a term of five 
hundred years, upon trust, if the son should die in the 
life of die tenant for life, leaving daughters, and no issue 
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male, to char^ 20,000/. for diose daugbters ; and, sub* 1813. 
ject to that charge, limiting the estate to the father in K^>r%J 
fee. A sum of 12,000/« *al80 was charged for the benefit Biscoa 
of the father in consideration of his having discharged ^ ** 
debts of the son ; and that sum of 12,000/. if received at a ^ m^\ 
future period, it was supposed, would be what the son L ^^^ J 
ought to pay in future in consideration of the discharge 
of those debts. That is the effect of this setdement. 

I have looked through the case of JUbody v. Walters^ (a) 
Ae^ last decision upon this subject, and all the cases to v^ 
which, in delivering that judgment, my attention was ^>» 
drawn; a judgment, which was the result of a very ' ^/, ^ 
anxious endeavour to examine every authority upon the ' ^^:^ 

subject; and, with all these cases upon the duties and 
liabilities of trustees to preserve contingent remainders, 
I find myself under circumstances very trying to a Judge ; 
as the task of deducing firom them what is me true prin- 
ciple is greater than I have abilities well to execute. The 
cases are uniform to this extent ; that, if trustees, before Truitee to 
the first tenant in tail is of age, join in destroying die i>ieaetTe con- 
remainders, diey are liable for a breach of trust ; and so ^f^ ^: . 
is every purchaser under them with nodce : but, when j^todeitroy* 
we come to the situation of trustees to preserve remain* them, before 
ders, who have joined in a recovery, after the first tenant the first tonmt 
in tail is of age, it is difficult to say more than that no J^^I^^e 
Judge in Equity has gone the length of bedding, that he liable for a' 
would punish them as for a breach of trust, even in a breach of 
case, where they would not have been directed to join. ^'^^^ ^ • 
The resiQt is, diat they seem to have laid down, as the S!iS ^SSL : 
safest rule for trustees, but certainly most inconvenient but if after 
for the general interests of mankind, that it is better for the tenant in 
trustees never to destroy the remainders, even if the*"'"^*"*^' 
tenant in tail of age ccmcurs, without the direction of the ^habre^ even 
Court. where the 

* The next consideration is, in what cases the Court will truatec would 
direct diem to join ; and, if I am to be governed hy what Jclndirccted 
my predecessors have done, and have refused to do, I to join, 
cannot collect, in what cases trustees would, and would r * 492 1 
not, be directed to join ; as it requires more abilities than 
I possess to reconcile the different cases with reference 
to that question. They aU however agree, that these Truiteeato 
trustees are honorary trustees; that tney cannot beP'«^««*'*- 
compelled to join ; and all the Judges protect themselves ^^^{^q, 
from saying, that, if they had joined, they should be noraxy tru»- 
punished ; always assuming, that the tenant in tail must teea: not to 
te twenty-one. to%orL'^^ 

If this is to turn upon the setdement, afterwards made, itroying then, 
it was not improper under all the circumstances, and the 

* CaJ 16 re».383. 
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\Bt5. very peculiar limitations of this win. There£Dre looUiw 

^^VN^ at this settlement, and the act having been done, even i£ 

Biscos according to my predecessors, I should not have directed 

^- them to join, I do not think I can say, they are guilty 

PxB&m. ^£ ^ breach of trust. 

This is not the footing upon which it ought to stand. 
If they are honorary trustees to support contingent re- 
mainders for the benefit of the &mily, the interests of 
mankind require Courts of Justice to treat them as such ; 
and, unless violation of the trust appears, not to take 
away all their discretion ; and say, tfiey are not to join, 
though their opinion is, that the interests of the fisimily 
require it, without coming to a Court of Equity; the 
eiFect of which is, as I c^served in Moodu v. Irakenj 
that The Lord Chancellor and The Master of the Rolls are 
the trustees of all the*estate8 in the kingdom* 

As I do not find here what I can call a breach of trusty 

my opinion is, that this contract must be performed ; and 

I wilt not go the length of saying, that this is a case, in 

[ ^^^ ] which notwithstanding these observations, and though 

this is my opinion, I cannot compel.the purchaser to take 

the tide : but I shall compel him to take it, unless he will 

Formeriy a reverse my opinion. That was formerly the course, in- 

ptirchaMT was gtcad of letting off a purchaser upon a doubtful title ; ftf J 

STa doSbtftS' *^^ .*^ purchaser then went to the House of Lords. My 

titles but was ofiinion is, that this contract ought to be performed, but 

compelled to without COStS. 

take it, or es- . 

t^ish the Ob. ^^j stapyWm r. Scott, 16 Ve: 2J% and the leferencet 19 the note 
jecuon. ^^j^ 274. Shper v. fUh^pout. vol. ii. 145, 



VSsr.* hnA:iH, Ex parte. 

BiSSiSy'" ^ COMMISSION of Bankruptcy issued against five 
that a jmnt persons, carrying on a joint trade at SunderlamL under the 
and several firm of Samuel Cooke and Co.; two of those five carried 
^i!^*7 "^ ^^ * distinct trade under the firm of Harrison and Goss. 
SSr tolJ '^^ firm oi Samuel Cooke znd Co. had drawii and ncgo- 
contract for tiated bills on that of Harrison and Gossf^cad under a 
double iecu. petition bv the holders of those bills the question was, 
^^^^Jjj^. whether thejr were entitled to prove against both estates, 
viz. bins i^llcgii^g their ignorance of any connexion in partnership 
drawn by aD between the drawers and acceptors. 
*^P^^ Mr. Leach^ and Mr. Agar^ tn support of the Petition^ 

tinct finn, comlitttted of some of them. Proof therefore agfiut both estates. 
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Kited upon the firms and the estates being distincti and 1813* 

referred to the cases collected by Mr, Cooke, (a) K^>r\J 

Sir Samuel jRomilfy^ and Mr. Montague^ referred to Ex Abax, 

parte Bevan^ (b) and Ex parte Liddel{c) as having mate- ^poru. 
rially shaken the former decisions. 

The Lord Chancellor. — ^These bills were drawn by [ 4W ] 
the house of the five upon the house of the two; whicn Jfinl^T. 
were separate houses ; and the petition prays, that the 
holders may prove against both estates. Upon the note, 
handed up to me, it is clear, that what I meant in Ex 
parte Liddel cannot militate against the principle, which • 
I think must govern this case. From that note, I observe, 
I stated, that, if one house consisted of two partners, and 
another of three, including those two, and the two drew 
on the three, there should be proof against botlyfirms : if 
three gave their joint and several security, tRere might 
be proof against all : but the creditor, electing to avail 
himself of that proof, could not also go against the sepa* 
rate ^estates. The principle, as there laid down, I take to 
be according to the clear law. The case was singular in 
its circumstances ; and the onlv doubt I had was, wheUier 
I applied the principle properly. 

The petition in that case represented, that in 1808 De* 
prado was in partnership with Groves and Hitchcock^ as 
white lead manufacturers : Groves and Hitchcock residing 
at Hull^ and Deprado in London. In 1809 a Commission 
of Bankruptcy issued against Deprado : in March in the 
. same year a Commission issued against Hitchcock. In 
February^ 1810, a petition was presented in the latter 
Bankruptcy ; and, Deprado and Hitchcock being partners 
with Grovesj (who, being a minor, could not be a Bank* An infiuit 
rupt,) (a) in die concern, in which the bill was given, the cannot be s 
ususd order was made for keeping separate accounts, and ®"*'"P^ 
for a distribution of the joint estate to the joint debts, 
and of the separate to the separate debts ; and the holder 
of that bill, who had undertaken to receive an acceptance [ 495 ] 
in payment, had gone in under that . Commission against 
Hitchcock^ as a joint creditor, to take advantage of the 
order, made under the separate Commission, f6r keeping 
distinct accounts, &c. ; not insisting upon a joint demand 
bv force of thfe contract, but by the law, as against a 
sleeping partner Jhe had proved as a joint creditor; and 
received a dividend from the joint effects of Hitchcock. 
Afterwards an application was. made under the other 
Commission, insisting, that property in the hands of the 
Assignees of Deprado was joint, and seeking a distribu- 

. CaJ Cook^i Sank. Lam. 351, Ed. 6. (by Mr. Ortgg,) 266. 
CbJ 10 r«. lOr. rO 2 *««*« -Bon*. Ca»e9, 34. 

Co) p. 494. Eje parte ifendenon, 4 Vet. 163. 6 r<;«.440. 
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1813. lion of that property in the same way among the joint 
K^v\j creditors of the three. That was determined to be joiot 
Abax, proper^ ; and, being so, a further distribution of it was 
Expartg, mad^ among the joint creditors. 

The holder of diat paper therefore, beinp^ a creditor 
under the contract the law raised against visible and dor- 
mant partners, received, first, a dividend out of the joint 
estate under JBStchcoci^s Bankruptcy, and a further divi* 
4end out of the joint estate under the Commission against 
JOeprado ; and insisted further, that he was entided to 
prove against the separate estate of Deprado ; not having 
so insisted agtunst the separate estate of Hitchcock. Tlie 
Commissioners determined that he was not entitled to be 
considered a joint creditor, but he was a separate creditor 
under both Commissions. The' Assignees of Deprado^ 
dissatis^d with that decision, petitioned, that the proof 
should b^ expunged as against his separate estate ; and 
upon the affidavito the struggle was, ttiat he should be 
considered as a joint creditor ; not as the separate creditor 
of Deprado. My opinion was, that he had made his elec- 
tion, if it was a case of election, by proving against the 
joint estate under Hitchcock^ a Commission, and founder 
tiie other Commission i that he was entitied to be restor- 
ed to the joint proof under Deprado^s Bankruptcy, bat 
was not to be considered a separate creditor. 
[ 496 ] The only question, that can be made upon that case is, 
whether I correcdy applied the principle, which I now 
tiiink ought to govern this case. Here being an express 
bargain for double security, the parties are, I think, en- 
titied to it; the houses being distinct; therefore this is 
not within the rule of election, where five jointiy and se- 
verally contracted, but not as persons engaged in diflfer^ 
ent houses and trades. 



The order was made according to the prayer of tiie 
petition. 



Casks in GbanCbbt. 4M 

S£ AGE ARS, £x parte ;— In the Matter of the MANIA ^prU 5. 
CHARITY. 

UNDER the late Act of Parliament, (a; givwg juris- ^J^^^ 
diction to the Court to proceed in Charity matters by g,^i^ ^^lo^ 
way of petition, this petition was presented; charging juriidiction 
ibc trustees of die Charity estate with breaches of trust; uponpetition 
and praying their removal; and that the Master might ^J^^^J^^,,^ 
approve of a scheme for the future regulation of the Cha* tees, not ap- 
rity. The trustees were not served ; and did not appear, pearing, or- 

Sir Samuel RomiUyyond Mr. Newkmd^for the Petitioner. ^^^^^"^ 

the oFdef 
The Lurd Chancellor expressed some doubt, whether prayed ihoald 
he had authority under the Act of Parliament to pro* not be made, 
nounce any order ; the trustees not appearing : but upon [ 497 ] 
the suggestion of the Counsel, an order was m'ade, that 
the trustees do on the next day of petitions show cause, 
why the Court should not make an order according to 
the prayer of the petition, or such other order as to the 
Court shall seem meet. (1) 

^aj 52 Ge9.in.e. 101. 

(1) On the constraction of this Act, tee Berkhamfmiead Free Schoeit 
Ex ptvrie, poit, vol ii. 134. J7eet, Ex parte, pott, 3 voL 10. Brevn^ Ex 
parte. Coop, Rep. 395. 



JOSEPH V. DOUBLEDAY. 1813. 

THE bill prayed a discovery, and an injunction to re- Injonction 

strain the Defendants, the Assignees under a Commis- ^S^^^T^ 

sion of Bankruptcy against some partners, and the part- acttJi^diMolr. 

ners remaining solvent, from proceeding at Law as the ed as aguMt 

holders of a promissory note, upon which they had ob- *>*«•« ^v^'vji 

tained a verdict. The solvent partners had put in their J^J^JJJS; not 

answer ; upon which they obtained the order nisi to dis- tsandiiBt'aU 

solve the injunction generally, which had issued for want pending ex. 

of an answer ; although the other Defendants the As- ^P**^5S! 
• J ' ^ . ^t_ • answers oi tnc 

signees had not put m their answer. ^^^ ^2) 

Mr. Newland^ for the Defendants^ after TVinity Term, 
1810, moved to make that order absolute. 

Mr. Agaryfor the Plaintiffs objected, that the other De- 
fendants, the Assignees ot the Bankrupts, had not put in 
their answer. 



{(3) See DepeyHer v. Qravet etaL2 Johni. Cba. Rep. 148.{ 
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1813. 7%^ Lord Chancellor ssud, that certidiily cases mig^t 

t/v%> eadst, where such a circumstance would Hot be a sufficient 

Joseph ground against dissolving the injunction ; but that ques* 

V. tion was not decided; as excepuons for cause were 

[ 498 ] The solvent partners afterwards put in a further an- 
swer ; and the Assignees alsoput in their answer ; to 
which exceptions were takqn. The solvent pai:tners after^ 
wards obtained an order nisi to dissolve the injunction 
only as agsunst them ; and on their motion to make that 
order absolute, Mr. Agar showed cause on the merits; 
but The Lord CkanceUor dissolved the injunction abso* 
lutely against the Defendants the solvent partners. After- 
wards they obtained an order nisi for dissolving the in- 
1*unction against all the Defendants ; though the Assignees 
lad not put in their further answer to the exceptions. 
The motion to majce that order absolute was resisted on 
two grounds : first, that such a motion could not be made 
by the solvent partners ; secondly, the exceptions, taken 
to the answer of the Assignees, were shown as cause 
against dissolving the injunction. 

Jdr. Newlandy in support of the Motion^ contended, that, 
if the Defendants, the solvent partners, were not allowed 
to make this motion, the' injunction would never be got 
rid of; as the Assignees were not disposed to put in a 
further answer ; and the Plaintiff was not desirous that 
they should ; and that the solvent Defendants, if they 
took out execution, would be guilty of breach of the in- 
junction ; as the judgment was joint, and execution must 
be in the joint names of all the Defendants. Upon the 
second ground, he said, that no material discovery could 
be expected from the Assignees ; who by their answer 
expressly denied all knowledge of the inatters, insisted 
upon as ground for the injunction. 

The Lord Chancellor declared his opinion, that it was 
competent for the Defendants, the solvent partners, to 
make this motion : but that the injunction could not be 
dissolved pending the exceptions to the answer of die 

Assignees* (a) 

faj £x reUuimef Mr. KMani. 
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1813. 
FINDL AY V. WOOD, (l) Me,^ is. 29. 

THE Defendant moved to dismiss the bill with costs In the an- 
for want of prosecution : the Plaintiff not having pro- ^^Jj?| ^ 
ceeded pursuant to an order, dated the 4th of -D^cewAcr, JJJ^ ^ 
1812 ; when he entered iuto Uic usual undertaking upon the motimi to 
a second motion to dismiss. diamiMibr 

JUr. Bell^ for the PlaintiJT^ contended, that the "lotion ^^*^P~; 
was premature : the Plaintiff being entitled to the whole J^ i^Iudes 
term and the vacation to proceed : Mangleman v. Proa* the Tscation. 
9er. (a) 

Mr. IVear^ for the Defendant^ admitting the practice in 
Lord ThurlovPs time to have been, as represented, said, 
the modem practice authorized the motion immediately 
upon the expiration of the term ; referring to the practice, 
as stated in the note to Bligh v. .(b) 

The Master of the Rolby sitting for The Lord ChanceU 
lory having refused the motion, as premature, it was re- 
newed betore his Lordship. 

The Lord Chancellor. — ^The question is, what is 
meant by the expression ^^ another term." I have always 
understood, that the term draws the vacation along with 
it; and, if the ancient practice was, as it is admitted to [ 500 ] • 
have been, I certainly cannot recollect when, if ever, it 
was altered. 



No order was made. 

f €ij 3 Br: C. C. 191. fbj 13 Vet. ASS, 

(1) The present case was cited on s recent ooeaaion, when Lofd C. 
JBUim tUted hb opinion of the pnctice thus: that if the motion to dis- 
nun be made in Term time^ the Plaintiff has the remainder of that tenn, 
and the whole of the following Tacadon^ to proceed in $ but, if the motion 
be made in Tacationf the Plamtiff haa the remainder of inch vacation, 
and the whole of the next term. JBaU v. OSver^ UncMt /itn BaU^ 9 .lu- 
^aar,1817. See mtMiiT. lVa^f0fi,2iMuUL 123. 



Vol. I. 43 



600 Cases in Chancery; . 

1813. 

jua^s. RUSSELL V. SHARP. 

On abate- AFTER the usual decree for an account against eze- 
mentbyBank- cutors, one of them, the Defendant, Georffc .fAar/y, became 
S^^ian » Bankrupt The Assignees by petition prayed that they 
esecator,2Eler may he at hbcrty to go before the Master upon taking the 
» decree for accounts ; arid may be admitted on behalf of the Bank«< 
an account, rupt's creditors to support his discharge. 
wfi'iiriSrture ^' WtngfieU, in support of the Petitton^Tht Reg^ter 
ofbillorreyi- declined drawing up the order; objecting, that, the suit 
▼or necenaiy. being abated by the Bankruptcy, the Plaintiffs could not 
proceed in the accounts, until they had filed a supplemen- 
tal bill in the nature of a bill of revivor. 

The Lord Chakcellob refused to make the order. (1) 

(1) BandaUv.Mm^fwd, 18 ret.424. 



1813, GI3SON V. CLARKE. (2) 

Tbough gC' THE bill prayed the specific performance of a contract 
nmUy a pur- f^f ^^ ggle of an estate. The purchaser, having taken 
b^c^l^n^ possession, and paid part of die purchase-money, took 
for his money, objections to the tide, and also that the * quantity of land 
nntilhehaa a did not correspond with the representation in tiie parti- 
whm^heis ^^*^* Under tiiese circumstances the vendor mov^« 
let into pos- ^^^ ^^ residue of tiie purchase-money should be paid 
tenion upon a into Court. 

nmtual confi- jjfr. Leach^ and Mr. Mcrcromby^ in svpport of the Mnhn. 
^Sy tide, ^^ Samuel RomiUy^ Mr. Hart^ and Mr. Omtemi/^ for the 
and the difR- Purchaser y opposed it. 
cuhy is a mu- 

J^J^^» The Lord CHAKCEi.L0R.~Thi8 is a motion of very 
wHhoitt^ex. fP^^^ importance, as a general precedent : I shall thore- 
premcontiact, fore state tiie general observations, which wiU regulate 
retain the pos- my judgment. I have frequentiy acted upon the princi- 
h^^ff ti^' pie, that, where under a contract for tiie purchase of an 
money. estate possession has been taken, and tiie estate is tiiere- 

[ * 501 1 ^^^^ taken out of the hands of the owner, the Court should 
have a great anxiety to take the money from the purcha- 
ser : but cannot go that length, where under the agree- 
ment it seems, tiie vendor has thought proper to put the 

(2) Oib99n T. CZoHbb/wir. 3 toI. 103. 
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purchaser in possessioa with^ an understandinff between 1813. 
tbem, that he shall not pay his money, until he has a title. K^y>J 
If the vendor has been so foolish, he must abide by his Gibbok 
contract : but, where both parties are acting under the ^ ** 
confidence of a speedy tide, which confidence is not made ^^^^*' 
good, and that is a surprise upon both, though it would 
be too much to call upon the person, taking possession of 
the land, to pay the mone]^, before he has his title, yet in 
that case of mutual surprise there can be no justice in 
permitting him to keep possession of the land. Thiss 
therefore, may prove a middle case : though it may not 
be just to call upon the purchaser at this moment to pay 
his money, he may be properlv required to restore the 
land. He must do the one or the other, unless the ven- 
dor intended to trust him, and that was their contract, 
with the possession of the land, until the vendor by mak- 
ing a conveyance of the estate made out his title to the [ 502 ] 
money. 

^ This is my general view of these cases. I think it 
•right; and from the frequent instances of men buying 
estates, not meaning to pay for them, until they seu 
again, it is necessary to apply that principle ; and to take 
care in diese cases, that proper^ snail not change hands 
on one side, until it does so on we other. (1) 



The Lord Cbtancblloe.— -In this case the possession Mag 7, 
appears to have been given and taken under a niutual ap- 
prehension, that the title could be immediately made 
good. If that proves to be misapprehension, and the 
purchaser insists on holding possession under such cir- 
cumstances, he ought at least to pay interest for the pur- 
chase*money. t 



The purchaser then agreed to restore the possession ; 
accounting for the rents ; without prejudice to any ques- 
tion between the parties, incase a specific performance 
of the contract should be decreed. 

(1) Cnarttr. WiUan^ IS Fet.317. IHtrmf^Aty. OaMeyf lMerivaLS2. 
Anilft ▼. Uoyd, 1 JimUL 83. See fufther apon the efiect of this principle 
before snt^er^ sod with reference to tpecuJ cireamitaacei^ Fox ▼. Mrch, 
JKxtm ▼. JhO^, Banner Y. Johnntw^ 1 Met. 105. 133. 366. Booihby ▼, 

irofiw* 1 MM. in. 
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1813. 

JMbrcAsr. SCOTT V. MACKINTOSH- 

May 8. 

iDjuncdon THE Defendant, carrying on busineas as a proviaion 
not wvived Qierchant and provision broker, having, in 1806, agreed. 
Eeuin^ofiin to-sell his business of a provision broker to the Plaintiffs^ 
order, allow- by a deed, dated the 2C>th of December ^ 1806, sold and 
ing^anezcep- assigned to the Plaintiffs his business as a broker in the 
^OTt^SultSic P^'^***** *^°d **^^ of foreijpn butters, (except L-ishj) hams 
Miswerwas ^^^ cheese, in the City ot London^ from the 31st of De^ 
insufficient cembefy 1806 ; covenanting, that he would not use or ex- 
Bill for sn ercise the trade of a broker in the purchase or sate of 
J^'SJ^^pl^ foreign butters, &c. (in the terms before suted ;) rescrv- 
sale of good- iug tne right of acting or trading as a merchant either in 
will not to the articles before stated or any other, 
rairyonthe The bill, alleging, that the Defendant had, notwith- 
The usual standing his engagement, continued to act as a broker for 
course a bill of other persons, who paid him the usual Commission of 
disooveiy for 1 per cent, and also in the disposal and sale of the goods^ 
an action. imported by himself as mercnant, contrary to the usage 
of merchants in the City of London^ prayed an account 
of all the cargoes of provisions, imported by him since 
the 1st of January^ 1807, and of the Commission re- 
ceived by him ; that the Plaintiffs might be declared en- 
titled to a Commission of 1 per cent, upon the produce 
of all such goods ; an account against the Defendant as 
broker: and an injunction, restraining him from acting 
as broker, and proceeding at Law for the instalments, 
remaining due on the purchase* 

An exception was taken to the answer, as insufficient 
in not setting forth an account of the cargoes of provi^ 
sions, imported by the Defendant, and of all sums re- 
ceived by him, produced by the sale of such cargoes, and 
the names of the purchasers. The Master having allowed 
the exception, the Defendant , excepted to his report; 
[ 504 ] which exception The Master of the Rolk^ sitting for The 
Lord C%anc^/for, allowed* 

A motion was made to revive the injunction, to restrain 
the Defendant from proceeding &t Law, until the excep- 
tion, taken to the Master's report, should be re-heard. 

Mr. Hart J in support of the Motion i Mr. Leach^ and 
Mr. Wingjieldyfor the Defendant. 

It was said, that the Master's judgment against the 
answer proceeded on the ground, that the Defendant, 
submitting to answer, was bound to answer fully :(aj but 

f aj Bvwe ▼. Tetd^ 15 Ve%. 372. SomenMOe v. Maekay, 16 Fet. 382. 
Leonardy, LeMord, \ BaU h, BeaUy^ 323. (1) 

(1) Straf9rd ▼. iTajwi, 2 Ball & Beat^, 164 The case of a SolicitOf< 
as to coufideatial commumcation from his client is an exception* 
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in reply it was insisted, that this rule binds the Defend- 1813. 
ant to answer only as to what is material to the relief. i^-ntV 

Scott 

The Lord CHANCELLOR.^-This motion proposes to re- ^^ ^' 
vivc an injunction, upon matter already m the answer, cKwroia. 
which answer the Court now thinks sufficient, but which 
the Master originally thought insufficient ; and further, 
to revive the injunction upon the ground, that, the judg- 
ment of The Master of the RolUy mat the answer is suffi- 
cient, being under appeal, the final judgment of the Court 
may be with the Master, that the answer is insufficient, 
against the opinion of The Master of the Soils; and there- 
fore the injunction ought to be revived. I never will re- 
vive an injunction upon that ground. A more mischievous 
practice could not be introduced than, where the judg- 
ment of the Court is, that die answer is sufficient, uphold- 
ing an injunction upon the supposition, that the judgment 
may be reversed. The old rule was, that the Master's [ 505 ] 
report should be procured in four days ; and if in his 
opinion the answer was sufficient, the injunction was 
gone. The Master^s opinion against this answer was 
overruled by The Master of the Soils; and if the Court 
should lay down the rule, diat in every instance of an 
attempt by re-hearing or appeal, as the judgment may be 
reversed, for that reason the injunction shall revive, it 
would be quite endless ; and injunction would prove a 
most ruinous dilatory proceeding. Therefore I shall cer- 
tainly not interfere on that ground. 

With regard to the merits, the Defendant sold to the 
Plaintiff the good-will of his business as a broker, and 
the profits specifically of all the brokerage he should make. 
Where a man sells the good-will of a trade, and covenants 
to make it as profitable as he can, the actual profit made 
is not that, which the vendee is bound to take ; but he 
will have an action of covenant, if he can establish his 
title to more through the default of the vendor. There can 
be no custom, binding a man not to sell his own provi- 
sions. With regard to the consignments there is more 
doubt; but not much upon that, if he was not distinctly 
acting as a broker. The only point, on which the Plaintiff 
can stand, is. Ae allegation, that the Defendant has dealt 
as a broker ; and to what extent is not mentioned. The 
result of what has passed at Law is, that 750/. was paid 
into Court by the Defendant in the action brought by the 
Plaintiff; who, having taken out that sum, was afterwards 
nonsuited. He has therefore had the good fortune tp ob- 
tain 750/. in an action in which he is nonsuited ; which 
sum must be set off against the sum, about 1200/. remain- 
ing due on the purchase. Am I then to revive the injunc- 
tion upon the possibility, that he will be entitled to some* 
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1813. 



Scott 

V. 

MACXixToni. 
[*506] 



diiBg more ? If ibis answer is 8uflkieiit« whoae fault is il^ 
that he cannot be told, what sum ultra he is entitled to i 
He does not call upon the * Defendant to state, what would 
be the result of tne account { but wishes to protect him- 
self from paying the balance of his purchase on the 
ground, that he may be able to show some small sum due 
beyond the 750/./ and that in a case, where insolvency is 
not suggested. 

My opinion therefore is, that this injunction should not 
be revived. I do not recollect an instance of a bill for 
an account upon a covenant not to carry on a particular 
trade. The usual course is a bill of discoyeiy for the 
purpose of an aqtion. 



WIS. BRYANT, Ex parte. (1) 

THIS petition (a) stood for judgment* 

The Lord Chancbllor.— There ia no instance of this 
Court enjoining a Bankrupt from trying his Bankruptcy 
more dian once, or in other words of quieting the As- 
signees, and other persons, entided under the Commisaion, 
iintil his attempts to supersede it become so vezatioas 
from their frequency, tnat it is fit by the power of due 
*Court to put an ena to such proceedings. The conse^ 
quence is, that the Assignee under this Commission is 
placed in a situation of great difficulty ; as he will be per- 
sonally answerable for every shilling of the property, 
which he shall distribute under * the Commission, if the 
and an inqaiiyy petitioner should finally succeed in overturning it* 
'*'*"'**'"* ««- Under diose circumstances, the petitioner offering an 
estate, to which he represented himself as having a Kood 
title, and sufficient in value for the satisfaction of his 
creditors, and undertaking to join in a sale for that pur- 
pose, it appeared to me to be the best course for die cre- 
ditors to direct an inquiry, which! hoped would terminate, 
before the trial of the second action, brought by the 
to proved in Bankrupt, with the view of bringing into Court a fund, 
the usual ^|^^^ would pay the creditors : but I did not mean by that 
to create delay ; and, not meaning to blame the petitioner 
for making a record, that will probably take the case to 
the Jiouse of Lords, if it runs, perhaps not improperly', to 
great length, I cannot prevent the regular proceedings 



Though a 
Bankrupt 
would be re- 
strained from 
repeated at- 
tempts to su- 
persede the 
Comroissiony 
amounting to 
Tezation^ he 
was not pre- 
vented mm 
bringing a se- 
oond action : 
but pending 
that action 



directed re- 
lative to an 
estate, by the 
sale of which 
he proposed 
topay nia 
debts, the 
Commission 
was ordered 



course. 

[*5or] 
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under Ala Bankruptcy. Therefore^ not removing thU 1813. 

Assignee, or doing anjr thing further, I shall make this ^^^^v^i; 

order, that the Commissioners shall proceed in the Bank^ Bbta>t, 

ruptcy, as Aey do in ordinary cases. £x parte. 



TASBURGH'S CASE. 1813, 

May 3. 

BY the return to a Commission to examine JUartf Attf ^^ni^ ^ >^- 
gu9ta JtosaHa^ the wife of Michael ToMburgh^ under an or- JJSon S^' 
der, dated the 26th of February^ 1813, the Commissioners mairied wo- 
certified, that she did attend diem ; and was examined mwi, taken by 
solely and apart from her husband at his dwelling-house ConunuBioa. 
by virtue of the said order. 

The examination of M^s. Taaburgh states, that she is [ 508 ] 
willing and desirous, that the several sums in the order 
mentioned shall be paid, and the securities transferred, to 
the trustees to be named in the setdement, to be executed 
pursuant to articles, previous to her marriaee, upon die 
trusts of that settlement; and that the sum of 1000/. may 
be paid, or the securities transferred, to the said Michael 
Tasburgh for his own use. 

The signatures of Mre. Tasbwgh and of the Commis- 
sioners were proved by affidavit. 

Mr. Spence, in support of the Petition^ preeented under 
this Certificate. 

The Zor^ Chancellor.^— This petition relates to a sub- 
ject of considerable importance : tne return to .a Commis- 
sion for die examination of a married woman. The re- 
turn in this instance, diough conformable to some late^ 
very loose proceedings, is by no meana agreeable to the 
practice, and the ancient settled form. These private ex- 
aminations of ladies in the country, are, I fear, more fre- 
quently examinations by the husband than by the Com- 
missioners ; and upon a subject of so much consequence 
I do not choose to depart from the fotm^ which was most 
carefully setded with the view to give as much protection 
as the circumstances would enable the Court to give. In 
future therefore I shall expect, that the returns to these 
Commissions shall be made according to the ancient and 
proper form. 



The following precedents, produced by Mr. Croftj the 
Register, were referred to by The Lord Chancellor. 
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1813. Under a Commission to take the examination otDortH 

Unrv; thy^ the wife of John George fVessbaciy the Commissioners 
TASBvmoH'tf certified, that pursuant to an order, dated the 30tfa of 
CMC- yti/y, 1783, thcjr attended the said Dorothy Wessbackg 
and, after having separately and apart from her husband 
read to her the deed, dated the 12th of April^ &c. in the 
decree mentioned, and explained to her die purport and 
effect thereof, they did examine her separately and apart 
from her said husband, whether she had freely and vo- 
luntarily executed the said deed ; and whether she was 
consenting that the same should be carried into execu- 
tion ; and on such examination she did declare, that she 
had executed the said deed freely and voluntarily ; and 
was consenting and desirous, that the same should be car- 
ried into execution ; and that they took down such her 
examination or declaration in writing ; and that she there- 
upon signed the same ; as the same now appears above* 

By the examination, referred to in that certificate, 
signed by Dorothy Wessback^ she declared that she freely 
and voluntarily executed the deed ; and is well acquunted 
with the purport and effect thereof; and desires, that the 
same may be carried into execution. 



Under another Commission the Commissioners certi- 
fied that pursuant to an order in the cause, dated the 21st 
of February y 1786, they had been attended by tiie Plain- 
tiffs Hannah^ the wife of Robert Dociray^ and Maryj the 
wife of John Graves ; and had in piu*suance of the said 
Order examined Hannah Dociray solely and secretiy, se- 
parately and apart from the said Robert Doekray^ her hus- 
band, how and in what manner and to what uses she was 
willing and desirous her third part of the sum of S7Sl. 
[ ^10 3 10^. sd, cash, in the Bank, in the said order mentioned, 
should be paid and applied ; and they did at tiie same 
time read the said order to her, and explsun to her the 
purport and effect thereof; and do certify, that the said 
Plaintiff Hannah Dockray did on such her examination 
say and declare, she was willing and desirous, tiiat the 
sum of 191/. 168. lOd. being her third part of the said 
sum, might and should be paid to the said Plaintiff Robert 
Dockray to and for his own use and benefit ; and she did 
thereby freely and voluntarily consent, that the same be 
paid to him accordingly. 

J^tffnah Dockray^ by her examination in writing, and 
signed by her, states, that she being solely and secretiy 
examined by the said Commissioners, separate and apart 
from her husband, how and in what manner and to what 
uses she is willing and desirous that her third part, 8cc. 
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should be paid and applied, does say and declare, that she 1813. 
is willing and desirous, that the sum of 191/. 16s. lOd, yj^v\J 
&c. may and shall be paid to the said Robert Dockray^ Taiburqu'i 
her husband, to and foi' his own use and benefit i and she ^^^* 
does truly,, freely, and voluntarily consent, that the same 
may be paid to him accordingly. 

As to the shai% of Mary Graves the certificate and ex- 
amination were expressed in the same terms ; and the re- 
spective signatures of the parties and the Commissioners 
were verified by affidavit. 



HOWE V. DUPPA. [ 511 ] 

1813, 

THE bill was filed by the executor of Baldwin Duppa^ ^^y ^J- 

for the purpose of setting aside an agreement, dated the ^^** ^^ 

22d of October^ 1791, and conveyances in pursuance of it „ot^,^^J;ring 

in 1792 and 1793, of all the estate and interest of Baldxvin a reference to 

Duppa to the Defendant, his son : alleging fraud, inade- ^« *"J*^*'» 

quacy of consideration, concealment of value, &c. ; stating * to a bill to 

the title under the will of Baldwin Duppa^ the elder, de- get aside a 

vising to Richard Duppa for life, with remainder to his conveyance 

first and other sons in tail, and in default of such issue, ^^'^'*J^.^^' 

to his brother Baldwin Duppa for life, and to his first and pi^mount un- 

other sons in tail. In 1789 Richard Duppa died without der afor- 

issue. . mer convey. 

The Defendant by a plea to the relief and discovery, *"f*/^'^J.^'>« 
, ■'' ^ "^ I 1 • 1 ^ estate and in- 

except as to such estates as were purchased in the name terest, under 

of Richard Duppa^ and conveyed to the uses of the will, which the 

set up a purchase for valuable consideration by inden- PJ«ntiff 

tures, dated the 2d of Au,^nist, 1780, from Baldwin Duppa fo^ed. 

by Richard Duppa of all Baldwin^s contingent and other 

interest under tne will, subject to an Annuity of 400/. in 

trust for him. 

Sir Samuel Romilly^ and Mr. Owen^ for the Plea.— 
"Whatever may be alleged in respect of die agreement of 
1791, and the deeds, made in pursuance of it, the Plain- 
tiff can have no relief, whilst the purchase of 1780 is uo- 
impeached ; that deed devesting all the right and interest 
of Baldwin Duppa. The subsequent instruments are 
therefore merely voluntary on the part of the Defendant. 
This is in substance a plea, that the Plaintiff has no title ; [ 512 } 
which, though a negative plea, is unquestionably goQ^{a) 

Mr. Richards. Mr. Hart^ and Mr. Cooke^ for the ndin" 
/i^>— This plea is framed to meet a different title from 



mnd tM 



a J See Lord Medetd: Tr. PL p. 188, 9 ; and Cooper'9 Tr. PL p. 349 s 

e authorities there cited. 
Vol. I. 44 
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1813, that stated by the bill. Touching neither the agreement 
V^w; of 1791, nor the subsequent deeds, and completely over- 
Hows looking the subject of the suit, the plea relies on the 
J'- deed of 1780 alone. The presumption is, that in the sub- 
' sequent period the deed of 1780 was released; and the 

Defendant, dealing with Baldwin Dufipaas tenant for life 
in possession, is estopped from saying, that he was deal- 
ing for nothing. That transaction is utterly inconsistent 
with the allegauon that Baldwin Duppa haul then no in- 
terest to dispose of. The execution of the deed of 1780, 
whatever may be its effect, cannot prevent the equity to 
have the deeds impeached for fraud rescinded, or re- 
moved, as clouds upon the tide. 

Another objection to this plea is, that it is not clear. 
A plea must unequivocally point to that, to which it ap- 
plies, not by exception. Thus a plea to such parts of the 
bill as are not answered is bad. (b) How can die Court 
know what this plea covers without looking into die 
answer ; which must be resorted to for the purpose of as- 
certaining the extent of the olea? That objection was 
taken by Lord Hardwicke in ialield v. Science, (c) The 
plea is likewise bad, as not being a direct denial of Plain- 
[ 513 ] tiff's title. There is not a direct averment, that BaJdwm 
Duppa did not on the death of his brother Richard Duppa^ 
the preceding tenant for life, become tenant* for life in 

Eossession : but that important fact is only^to be collected 
y inference* 

. Sir Samuel Romilly^ in Reply. — ^This plea is confined to 
&e estates, alleged to be the property of the testator at 
the time of his death ; and contends, that the Plaintiff is 
not entitled to relief: a plea, of which one species is, 
that the Plaintiff is not heir at law* (a) Admitting these 
deeds to be fraudulent,' it sets up a title paramount the 
Plaintiff's : alleging in subsUnce, that the Defendant was 
deceived b}r Baldwin Duppa in purchasing, what did not 
belong to him, having previously sold these very estates 
to Richard Duppa. The dictum of Lord Hardwicke (i) is 
inapplicable to this case ; and means, not that a plea widi 
ah exception is bad, but a plea with an exception, gene- 
rally, of what is not answered, fcj If the exception, as 
in this instance, is clearly pointed, there is no objection 
to it : otherwise a plea, which covered eveiy thing *^ cx- 
^^ cept Whiteacre*^ would be bad. Had this plea proceed- 

ChJ See Lord Jir€cfet<f.P/.p.333; and C^op. Tr.PUp. 939; sodtittiio- 
ritieg tbete cited. 

CcJ 2 Vet. 107. 

CaJ p. 513. See Cooper TV. PL p. 349, 350| and Lord JScdbd Tr. 
PL 223» andauthoritiea cited. 

fbj SaUeeid ▼. Science, 2 Pet. 107. 3 Mk. 70. Mo9a$, 40. 

CO ffeiherhead ▼. BladiAum^ pooi. {yol. u. p. 121.} 
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ed to negative the execution of any deed intervening be- 1813. 

tween 1780 and 1796, which, it is suggested, may be pre- y^^rsJ 

sumed, the plea would h^ve been open to objection, as Hows 

multifarious. _ '^^ 

DUPPA. 

TTkf Vice-Chancellor. — Two objections are made 1813, 
to this plea : one of form : the other of substance. The '^^^ ^^' 
objection of form is, that the plea contains an exception, 
which cannot be distinctly understood without having [ 514 ] 
Reference to the answer ; whence the Court must collect 
the meaning and extent of that exception ; and in sup- 
port of that exception the passage in Vlssey was referred 
to ; where Lord Hardwicke states, that all pleas in this ' Pl^s, with 
Court, containing exception of matters hereinafter men- JJSf^'JSt^*^ 
tioned, are bad ; as it is impossible for the Court to judge, mentionecC' 
what the plea covers without looking into the answer ; bad. 
which may be sufficient, or not ; and the Court must judge 
of the sufficiency of the answer, before they can judge of 
the validity of the plea. 

In that passage I understand Lord Hardwicke to be 
speaking of the phraseology of the plea ; which, if defec- 
tive on the face of it, containing a reference to some other 
part of the record, is not perfect, substantial, or intelligi- 
ble, in itself: and the Court cannot form a judgment upon 
ft without referring to some other part of die record. 
That objection does not apply to this plea ; which only 
excludes all that property, that might have been procui-ed 
by laying out part ot the personied estate in the purchase 
of land subsequently to the deed of 1780; in which case 
that deed would not cover diat proper^. In this respect 
the plea requires no reference to any other part of the re- 
cord to make it intelligible. It is perfectly intelligible of 
itself; covering all the property, that passed by the deed 
of 1780, but not covering property acquired after that 
date. The exception, therefore, does not make this plea 
invalid and unintelligible on the face of it ; requiring a 
reference to any thing else to make good that, which upon 
the face of it is defective. 

With regard to the substance of this plea, Baldwin 
Duppa^ having under the will only a contingent interest, 
depending on the death of Richard Duppa without chil- 
dren, came to an agreement, in consideration of a debt, 
contracted by monev advanced for the education of his 
children by Richard Duppa^ then in possession as tenant [ 515 J 
for life under the will, to relinquish absolutely all the 
real and personal property, to which he, Baldwin, might 
ever be entitled under that will. This agreement, which 
led to the deed of August, 1780, was a very natural trans- 
action in the family ; sunding upon valuable considera- 
tion ; and, if it remained unimpeached from that time, 
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1813/ the consequence is, that from the execution of that deed 
^^v^J Baldwin Duppa ceased to have any kind of interest in 
HowB any part of the property ;' at least in all that was pur- 
chased previously to 1780 ^ unless there was afterwards 
a reconveyance. The property was absolutely parted 
with; and the only interest remaining in him was the 
Annuity of 400/. under the first trust of this deed. It 
does not appear, that this deed was ever questioned, 
though he lived fifteen years, surviving his eldej brother 
six years, except as it may be collected from what passed 
in 1791. By deeds, executed in that year, it appears that 
Baldwin Duppa^ affecting some sort of control over the 
estate, again parted with his interest; making certaia 
provisions for his family, but upon a consideration very 
inadequate, if he was then really in possession of all the 
real estate; the annual value of which exceeded 1000/..* 
but the decisive answer to this bill is, that the fact was 
mistaken : at the date of those deeds he had no interest 
whatsoever in the property ; having eleven years before 
by the former deed parted with all his interest : a fact, 
which remaining unimpeached, destroys the whole foun- 
dation of this bill ; which proceeds upon a supposed in- 
terest in him in 1791. He may controvert the existence 
or validity of that deed of 1780: it is a possible case, 
that he may have again acquired the estate before 1791 ; 
but there is nothing in these pleadings showing that. As 
it now stands, he had parted with all his interest ; and I 
cannot presume, that he ever regained it. That affords a 
[ 516 ] complete answer to his prayer of discovery and relief. 
There is, therefore, no objection to this plea, either ia 
substance or form. 



The plea was allowed. 
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1813. 
V. SKELTON. "-^ JMby 13. 



UNDER a bill for the specific performance of a con- Bcference 
tract for the sale ctf an estate, a motion for a reference to confined^uT* 
the Master before decree was resisted on the ground, the case of 
that the title was not the only subject in dispute: the title. Where 
purchaser claiming an abatement of the price on account j!**^ ^" * 
of niisrepresentation. (a) ^ j^^: 32^" 

Mr. Leach^ in support of the Motion, — ^The question as pate, under a 
to the purchaser's right to compensation is consistent cl<uni of com- 
with the object to have the title made out and thfe contract ^*"^°"*i* 
performed. The same principle pf convenience, there- ^^tj^ ^^^gts. 
fore, which is the foundation of this rule of practice, 
where nothing is in dispute except the title, justifies the 
reference, where there is no other objection to perform 
the contract except the claim of compensation. 

Sir Samuel Romilly^ against the Motion. — ^This prac- [ 517 ] 
tice is modern, within the last thirty years : first esta- 
blished by Lord 'Thurlow; where nothing but the title 
was in dispute ; and that^ has been since followed ; the 
Court professing to go no further. The principle must 
be to save expense, and bring the cause to a more speedy 
conclusion : but the efiPect in this instance will be the re- 
verse ; as there must be two reports. 

Mr, Leach^ in Replay said, tne principle is to prevent 
unnecessary delay, by procuring a report upon the title 
now instead of six months hence ; and, admitting, that the 
claim to an allowance may require another report, it will 
be a very short one. . 

The Vick-Chancellor. — ^The propriety of this appli- 
catton stands entirely upon the practice. Where the sin- 
gle point of title is in dispute, and there is no possible 
reason for going through ^ith the cause, it has been found 
convenient to take this short course even without consent : 
but the same reason does not apply to a case of a mixed 
nature, which cannot be entirely determined by the order 
of reference ; but must be brought to a hearing ; and, if 
the effect may be some saving of time, the expense may 
be increased by two distinct orders and reports in one 
event at least. It is however not to be argued on prin- 
ciple ; but rests entirely on practice \ and I will not carry 
it further without a precedent, {a) 



The motion was refused with costs. 

Ca) Eidridge ▼. Porier^ 14 Ve; 139, and the references in the note 

rb) 140. 

f flj p. 517. Blyth V. Elmhir$t,ante, 1. Fullagar v. Clarke^ 18 VetABl. 
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1813. 

JUa^ 15. 18. SMITH, Ex parte. 

General u- ifj jffay^ igig^ yohn WiUook issued a writ o{ feri fa^ 
^Xcto M «'^ against Wltfiom fltfir^ for a debt of 550i ; and took 
Act of Bank, his goods in execution. At a meettng of his creditors the 
ygptcy ; gr- petitioners, who were creditors for 708/. 69. 2</. proposed 
vi%^m^t^ to pay lOj. in the pound upon his debts ; he paying Ss. 
Men under** * ^^^^ \ and that they would pay off the full amount due 
previoosde- to Wilhci in discharge of his execution, and the full 
potit and exe* amount of the rent ; taking an assignment to themselves 
S^affc^^d **' ^^^ effects for their own benefit. This ofier being ac- 
^ Discretion cepted, a memorandum was signed accordingly ; and i9Srr- 
of the Great vey signed a memorandum, by which in consideration of 
Sealto order the debt due to the petitioners, and of their having agreed 
rStey^upon a *^ P^7 ^^^^ ®^™' ^° *^ creditors, he agreed to assign 
va&auon; in- over tq them for their own use and benefit all his leases^ 
stead of a sale plate, Stock, and other estate and effects, and all debts 
**^'*Sr*d b^ due to him : but he was to remain in possession ; and to 
Srcum^ant^ collect his debts. In pursuance of this agreement the pe- 
andnot too titioners gave their bills to the. creditors ; paid 560/. Is. 
readily cxer- to the Sheriff in discharge of WiUock^s execution ; and 
^"prooerty in P***^ *^ ^^^^ * *®^ ^^^ received from Wittock two leases, 
the pcraLssion deposited witii him by Hertey\ as a security, and a large 
and disposal box of plate, also deposited by him. Bv indenture, dated 
of a Banbupt ^he 4th of June^ 1812, but executed on the 17th of August^ 
mnenJ^credi- ^^^^ assigned to the petitioners for their own use all 
tors by Stat, the fomitur6, fixtures, wines, stock, propertv, and other 
2lJam.Lc. effects, contained in two valuations, amounting to llOO/. 
^^'.'' t hi ^^^ ^^^^" being the property and wines in his house and 
i^^ment. c^Uar ; agreeing to assign a lease ; which had been mis- 
laid ; declaring that assignment to be in full satisfalfctioa 
of the petitioners' original debt, of the money paid by 
them, or which they were liable to pay, to the creditors, 
1 ^1^ ] and of all money due from Hervey to them on the 1st of 
Junt instant. The petitioner's debt having increased to 
4021/. 4«» Sd. on the 26th of Aprils 1813, a Commission 
of Bankrupt was taken out against Hervey^ on the petiticm 
of WtUiam Ewart; who had received the composition. 

The petitioners, having bad the two leases appraised 
at 800/. the fixtures at 140/. and the plate at 250/. (amount- 
ing altogether to 1190/.) prayed, that the petitioners may 
be at liberty to sell th^ leases, the plate, and the fixtures ; 
and to retain the produce of tiie sale, in case it shall not 
exceed 1190/. in part of their debt; submitting, if there 
should be any surplus beyond 1190/. to pay h over to the 
Assignees of the Bankrupt's estate : that in the mean 
time they may prove 2831/. 4^, Sd. as the balance of their 
debt, after deducting 1190/./ and may vote in the chcjce 
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of Assignees ; 'with liberty, in case the specific property IBIS, 
to be sold should not produce 1190/. to increase their Uy%i/ 
proof. Sxin, 

•Sir Samuel Romilly^ and Mr. Hart^ in support of the Pe* ^^poru. 
tition, said, the order praj^ed, though it could not be ob- 
tained from the Commissioners, would be made almost 
of course by The Lord Chancellor. 

Mr. Leach^ and Mr. Montague^ for the Assignees^^^Tlne 
rule in Bankruptcy is, that a creditor, holding a pledge, 
shall not be permitted to prove, until that pledge has been 
sold, or the value of it otherwise ascertained, (a) This 
order is by no means of course. It is true, a similar or* 
der was made in the case of JDe Tastet^ (b) but under very 
special circumstances having no analogy to these. To [ .^^^ ] 
sanction such an order the security ought on the face of 
it to be strictly unimpeachable : but this assignment, com* 
prisingall the property the Bankrupt had in the world, 
was an Act of Bankruptcy. This order will prejudge 
that important question, arising on a deed open to ob* 
jecuon on another ground, that it is a security not for the 
instalment or composition, but for the original debt. 

«Sirr Samuel Romilly^ in Reply ^ contended, that the peti- 
tioners were clearly entitled to a sale of the pledge, held 
by IFillocij whom they had paid ; and the assignment could 
not affect the previous deposit. 



The Lord Chancellor. — The general nature of the ap* jJ^^jL 
plication, made by this petition, is this. It represents the ^^ ' 
petitioners as having a lien upon two leases, some plate 
and fixtures, for their debt: that is, for Uieir general 
debt ; and proposes to put a value upon those articles ; 
and to consider them as precisely in the same situatic^ 
as if sold previously to the second meeting, and the rest- 
due of their debt thereby ascertained. The question, 
whether diey have a lien tor their general debt, must be 
examined by a very accurate attention to the circum- 
stances ; and it is stated, that this application could not 
be successfully made to the Commissioners ; but can only 
be granted by The Lord Chancellor^ acting upon his dis- 
cretion under particular circumstances. 

Though some instances of such orders have occurred, 
they are not very common ; and upon principle I think 
their number is not to be too readily enlarged. The 
ground, on which it has been hitherto held, that a credi- 
tor, having a security, shall not be permitted to prove his 

fa J Ex parte JTunfh 1 ^oae, 322. 

rbj Ex pane JDe TaeSet, ante, 280. 1 Meee. B. C. 324. ExpwrU MUe, 
peei. vol. ii. 139. 2 Em^9 Mauk. Cam. 68. 
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1813. debt, until he gives up his security, or by a previous sale 
\,^Y\j ascertains his debt, is, that be cannot know, what he is to 
SmiTH, prove, until his debt has been reduced by the produce of 
Ex parte, the security ; and therefore in ordinary cases that object 
is obtained by a sale ; and the Court has not gone solely 
upon the difficulty of ascertaining the debt, but has also 
upon policy had regard to this circumstance ; that, when 
there is a fair question as to the validity of the security, 
it is o.bvious, that the creditor, having a value put upon 
it, before it is determined, whether he has a right to it, 
orfnot, places himself in a much better situation with re- 
gard to his contest with the general creditors, than he 
would be in under the general rule, prescribing a sale. 

For these reasons I conceive it to be clearly within the 
power of the Great Seal, exercising a sound discretion, to 
make such an order ; and instances have* occurred, where 
such an arrangement was obviously beneficial to the ge- 
neral creditors, as well as the individual creditor holding 
the security ; as in the case of a mortgagee of a West India 
estate, or its produce, at a time very unfavourable for 
disposing of such property, it would be no less for the 
benefit of the general creditors than of that particular 
creditor, to have a value put upon the estate, or the pro- 
duce in his hand^, and by subsequent arrangement carry 
it up. to the utmost advantage. That shows, that the Court 
dught to have this discretion. So in De Tastefs Case (a) 
I had no difficulty. His claim was indisputable ; unless it 
could be cut down entirely by the answer, that was given 
to it ; and bearing an inconsiderable proportion to a most 
enormous debt, I thought it reasonable, that he should 
have some influence in the choice of Assignees ; control- 
ling that, so as to prevent the appointment of an Assignee 
[ 522 ] less indifferent between him and the other creditors than 
he ought to be. In each case therefore the Court is bound 
to look with very nice attention at the particular circum- 
stances. 

Under the circumstances, that appear upon this petition, 
property came to these creditors of a greater value thaiki 
the amount of their debt ai the time of the assignment. 
The general assignment of all Hervey*s estate was a clear 
act of Bankruptcy ; and the property being left in his 
possession and disposal, will of course go to the general 
creditors, (a) That assignment being cut down by the 
operation of the law, the petitioners contend, that with 
regard to the two leases and the plate in the hands of 
Unlock they have a lien ; and that transaction, and the 
subsequent circumstances, viz. their treating the leases 

(^aj Ex parte Ih Tatiei, ante, 280. 
faj p. 532. Stal. 31 Jam. I. c. 19. 1. 11. 
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is account in respect of their value as those of the Banic- 1813. 
rupt and themselves, as his creditors, must be considered uvO 
as undone ; originating in an agreement that cannot be Smith, 
carried into eflFect ; and that they have a right to contend, ^portc. 
that they stand as if this assignment had not been made. 
I think, they h^ve that right : but then, the assignment 
being cut down, they cannot apply the lien to their gene- 
ral debt; being entitled only to that lien, which WiUock 
had. Abstracting therefore from their general debt so 
much as was due to Wilbck^ they have a right to prove 
the residue without regard to the lien ; so much as the 
lien does not extend to ; but with regard to the residue 
the proof must be stayed, until the value of the lien has 
been settled, and they are in a condition to prove in the 
ordinary course. 



An order was pronounced ; declaring, liiat the peti* 
tioners have no lien except for that debt, with regard to 
which they may stand in the place of Willoci; and, as to [ ^2^ ] 
the remaining part of the debt, that )hey should go before 
the Commissioners, and prove in the ordinary course. 



MORRIS V. OWEN. 1813. 

May 72, 

A MOTION to dismiss the bill for want of prosecu- ^^^^ 
tion was resisted on the ground, that the Plaintiff had ob- J^,*^^*J^^^ 
tained an order to amend six months ago ; though it was ed or dnwn 
not served, or even drawn up. tip, ctonot 

Mr.BelLfor the Defendant: Mr. Stdehottom^ for M^P~T«»*thc 
Df • A^jr motion to cfi». 

I'Imnttff. niiM for want 

of proMcu« 

The Lord Chancellor at first intimated, that the tion. 
course was a motion, that the Plaintiff should draw up 
his order and amend within a week ; or that the order to 
amend should be discharged ; but, having consulted the 
Register, fa; said, that if a Plaintiff, having obtained an 
order to amend for the purpose of keeping his bill in 
Court, did not get that order drawn up and served, until 
the Defendant had a right to move to dismiss, the order 
under these circumstances must be considered a nulli^ ; 
and cannot prevent the dismisson of the bill. (1) 

("a J Mr. Cr^, 
(l).jMfi.7ref.323. 

Vol. I. 45 
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1813. 
May u. 17. CLOWES V. HIGGINSON. (1) 

2i: 

Distinction AFTER the decree, pronounced at the RolU in the 
between the cause of Higgtnaon v. Clowes^ (a) dismissing the bill, this 
parol'evll *^*' ^** instituted by the purchaser, the Defendant in that 
dence to sup- cause ; praying a specific performance of the contract, ac* 
port, or resist, cording to his construction ; that is, including the timber, 
the specific except upon the lots four and five ; to which, as he reprc- 
^acon^ct BCQ^cdf ^c separate valuation was to be confined; the 
lor land: ad* Defendants, the vendors, insisting, that under the eighth 
nissible for condition of sale all the timber was to be separately valued. 
Se^^on^'^ JMr. Hart, and JU?. Bell, for the JPlaintiffi, opnosed the 
mistake^Mid introduction of parol evidence ; insisting, upon tne autho- 
turprise as rities, cited in tne former cause between these pardes, 
well as fraud; that it cannot be admitted to vary, add to, or' explain, a 
iSdto ^orcx- ^"^^®"* contract J as it may to show fraud or surprise. 
pUun, the writ- ^^^ Samuel RomiUy, and Mr. Heald,for the Defendant ^f-^ 
ten con- Evidence may clearly be admitted in support of the de- 
*'*^- (2) fence to a suit in a Court of Equity for the specific per- 
•mb^ious^ formance of a contract against the plain intention ; where 
terms of a it can be clearly established, that the one did not under- 
contract, as stand, that he was selling what the other conceived that 
SwIu^^Oi ^® ^** buying. In such a case, existing bond fide, andes- 
timber, £e ^ tablished by clear evidence, the Court would refuse to cxe- 
purchaser's cute the agreement ; leaving the party to Law. * The object 
bin for speci- of this evidence is to explain an ambiguity on the nice 
am^^mbs- ^^ ^^ conditions of sale ; and its nature is, that the auc- 
ed; and bar. tioneer, before the sale, stated to the company, in the pre* 
\xi% through- sence of persons bidding for the Plaintiff, that the timber 
u"V"h****^ on the different lots was to be paid for at a valuadon ; 
atruction^e* '5^^^ several persons would have bid considerably more, 
was not per- • if thev had not bv that explanation been led to conclude, 
™*jud to com- that they should have a further sum to pay for the timber. 
Sot toc^nycy '^^ ^^ ^^ Gunnia v. Erhart,(a) respecting evidence 
upon the ^^ declarations by the auctioneer against the prmted con* 
temis he ori- ditions, was not followed by any decision until the case 
of Higginson v. Clowes ; and in Drewe v. Warmington (b) 
Lord Alvanky, with Gunnia v. Erhart before him, admit- 
ted evidence to explain, and almost to contradict, the 
printed particular ; certainly not understanding himself 
as contradicting that case ; but clearly expressing his opi- 

Ca) 15 Vet, 516. 

Co) p. 525. 1 Hen, Slack$. 289. 

CO At the Xollt, 244h April, 1800. 

(1) Waa T. Stubbt. 1 Madd. Hep. 80. 

{(3) See aOetpie y.Mwh 2 Johns. Cha. Bep. 598. ei ieq. MifsinwnY. CUfmt, IS Wei. 
Jtm, 51d.} 
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nion, that such evidence ought to be received ; and de* 1813. 
ciding upon it. Ky\'\j 

If however these declarations cannot be received as evi- Clowm 
dence to explain an ambiguity, it cannot be refused as a „^^J^'^^ 
defence to a bill for specific performance of a contract ; a 
sctit, in which the Defendant may show, not only what the 
agreement was, but under what circumstances it took 
place ; that in this instance the sale, including the timber^ 
at the price that was bid, proceeded from misapprehen- 
sion, not only on his part, but under which all persons 
present laboured; influencing them to limit their bid- 
dings : a case therefore of extreme hardship ; sufficient of 
itself, without fraud, to induce a Court of Equity to refuse 
its aid to the purchaser to obtain so great ah advan- 
tage. Thi9 distinction between cancelling and specifically [ ^26 ] 
performing an agreement, receiving parol evidence on the 
one case, to rebut an equity, refusing it in the other, to 
alter, explain, or add to, the written contract, was esta- 
blished in Savage v. Tayhr; (a) and has been followed in 
many modem cases : Woollam v. Hearn^ (b) Ramsbottom v. 
Gosden : (c) was admitted by Lord Redcsdak in Clinati v. 
Cooke; (d) and is particularly illustrated in The Mar juts 
of Townshend v. Stangroom, (e) 

The Vice-Chancellor.— The exclusion of parol evi- 
dence, offered to explain, add to, or in some way to vary^ 
a written contract, relative to land, stands upon two dis- 
tinct grounds : not simply as being in direct opposition 
to the Statute of Frauds : (f) but also upon the general 
rule of evidehce, independent of that Statute. The writ- 
ing must speak for itself; and can receive no aid from 
extrinsic evidence of this more loose and dissatisfactory 
nature. That, which is the rule of Law, prevails equally 
in Courts of Equity ; which admit no different rule of 
evidence upon this subject ; and thus far the rule is per* 
fecdy clear ; rejecting parol evidence offered by die Plain- 
tiff to constitute, vary, , or explain, a contract in writing 
concerning land; of which he seeks the specific perform- 
ance in a Court of Equity. The diflBculty is, how far evi- 
dence is admissible, offered as a defence against a bill, 
praying a specific performance. Upon tiiat tiiere un- 
doubtedly are many cases, where tiie evidence has been 
received; and, without enumerating the authorities, it 
ma^ clearly be admitted for that purpose upon a plain and ' L ^^' J 
obvious principle ; that a Court of Equity is not bound to 
interpose by specifically performing the contract, and 



fa) For. 234. rbj 7 Vet. 211 

fcj Ante, 165. Which r. Ww ' 

C/J SUt.S9a.II. C.3. 



CcJ An»€j 165. Winch ▼. ffw^eittr, ante, 375. 
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1813. though the subject and import of the written contract : 

L^vnj clear, so that there is no necessity to resort to evidence 

CiowEB for its construction, yet, if the Defendant can shov any 

V- circumstances dehors^ independent of the writing, making 

HiwiKFOH. j^ inequitable to interpose for the purpose of a specific 

tw^nce^ 2!^^^^^"^^^^^* * Court of Equity, having satisfactory in- 

cretionaiy. formation upon that subject, will not interpose* 

The rule,. admitting evidence in those cases, is intelli- 
gible and clear. It is admitted not to vary an agreement^ 
as it is expressed open to no objection, and therefore 
upon the letter binding, but to show circumstances of 
fraud ; making it unconscientious in the party, who so ob- 
tained it, to insist upon, and unjust in the Coort to de- 
cree, the performance. 

Fraud is not the only head, upon whiph parol evidence 
may be received, and,- if made out satisfactorily, a speci- 
fic performance may be refused. Upon clear evidence of 
mistake or surprise, that the parties did not understand 
each other, it is introduced, not to explain, or alter, the 
agreement, but consistently with its terms to show cir- 
cumstances of mistake or surprise, making a specific per- 
formance, as in the case of fraud, unjust; and therefore 
not conformable to the principles, upon which a Court of 
Equity exercises this jurisdiction.' There is however con- 
siderable difficulty in the application of evidence under 
this head ; calling for great caution, especially upon sales 
by auction, lest under this idea of introducing evidence 
of mistake the rule should be relaxed, by letung it in to 
explain, alter, contradict, and in effect get rid of, a written 
agreement. In sales by auction the real object of intro- 
ducing declarations by the auctioneer, or other persons, is, 
to explain, alter, or contradict, the written contract; in 
[ 528 ] effect to substitute another contract; and, independent of 
authority, I should be much disposed to reject such de- 
clarations, as open to all the mischief, against which die 
Statute was directed, and also violating the rule of law, 
which prevailed previously ; whether offered by a Plaintiff 
seeking a performance, or by a Defendant, to get rid of 
the contract : a distinction, which it is difficult to adopts 
where the evidence is introduced to show, that the writ- 
ing, purporting to be the contract, is not the contract; 
that there is no contract between them, if that, which is 
proved by parol, does not make a part of it. lliat does 
not depend upon the principle, on which a Defendant is 
permiued to show fraud, mistake, or surprise, collateral 
to, and independent of, the written contract : the object 
in the other case being to get rid of the contract by ex- 
plaining it away. 

I do not recollect any instance, that evidence, oflFered 
in that view, has been received: but there are cases, in 
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which it has been rejected. The case of Jenkinson v. 1813. 
Pefn/9j(a) 799\k\^ I well remember, was very hard upon uv>^ 
the vendor; who clearly intended, that the plantation in Clowu 
the nursery should be valued distinctly from the timber, *- 

which die Defendant was to take with the estate. It was ^••"■«"* 
pressed, that at the auction a distinct statement was made, 
that there was to be a separate valuation of the nursery ; 
and diac the Defendant, or his agent, was present, and . 
heard that declaration : but the opinion of the Court was 
clear, that evidence of that declaration could not be re- 
ceived; being offered to supply a defect ; to alter in some 
respect the written import of the contract. 

The same decision has been made in other cases. 
That, which comes nearest this, is Ramsbottom v. Gos^ 
den; (a) in which«the parol evidence seems to have had [ 529 ] 
the efiect in some degree of altering the written contract ; 
which was silent as to the expense of making out the 
title : but according to the general rule the vendor, with- Vendor to 
out stipulation to the contrary, must bear the expense of be at the ex- 
making out his own title. If the evidence there offered P*"** ^ 
can fairly be brought under the head of mistake, the De- ^^ tlt^.^i) 
fendant, who sold reluctantly, having uniformly intended, 
and given instructions accordingly, that (he expense 
should be borne by the purchaser, that does not inmnge 
upon the principle I have stated, that parol evidence of 
mud, mistake, or surprise, may be received as a ground 
of defence against a specific performance. 

No authority having decided, that evidence can be re- 
ceived except upon one of those grounds, these declara- 
Uons are offered, where the parties have contracted \xk 
writing upon a subject, disdnctly adverted to in their 
written contract ; which makes a provision for it, whether 
explicit and satisfactory is not material: but, as here is 
no fraud, mistake, or surprise, the evidence of these de- 
clarations must be rejected; as it was rejected in the 
other cause between the same parties by Tlie Master of 
the Rolls i who certainly left the question open as to these 
Defendants : but, my opinion being, that tnis evidence is 
offered to contradict, explain, or vary, the written con- 
tract, and not for anv of the purposes I have stated, as 
forming exceptions, uie evidence is equally inadmissible 
in this case. 



The evidence having been rejected, the following judg- 
ment was pronounced by The vice-Chancsllor. 

CaJ In tlie Court of fxcAagiMr .• ttated 15 F«t. 521. 
fa J p. 529. Ante, 165. 

{ (1) In Penntylvama the vendor ii bound ezecutiony unlen there be a •tipulation. See 
to prepare the conveyance, and offer it for Sweiizer y, Mvmmdf 3 Serg. & Kawle.228.} 
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1813. The bill in the other cause between these rardes wms 

\yY\j dismissed without costs : The Master of the Rolb certainly 

Clowu not deciding, what would be the eflfect of a bill for speci- 

V- fie performance, filed by Ae other party, the Defendant 

UiMuisov. jj^ ^1^^ cause ; but conceiving, that a specific performance 
ought not to be decreed against him, having purchased 
under a mistake, to be fairly collected from the circuai- 
stances, disclosed by the written contract, and appearing 
before die Court. The Master of the Soils certainly puts 
no direct construction on the contract ; observing upon 
the difficulty, that attends any construetion of it ; smd not 
determining, that the Defendant's is preferable, con- 
cludes, that, admitting it to be erroneous, he should not 
be held bound to perform the contract in the PlaintifF's 
sense ; leaving it not absolutely decided, which was die 
right construction ; and, even supposing the Plundflfs 
die true one, if the terms were so ambiguous as to lead 
the Defendant to a different construction, who conse- 
quendy purchased under a mistake, he should not be 
compelled specifically to perform the contract. Yfte .Afi»« 
ter of the Rolls in forming that conclusion adopts Lord 
Thurhw^s opinion in Caherley v. Williams ; (a) and seems 
to think, die. consequence of such a mistake would be, 
diat in reality there was no agreement between diem ; 
that, misunderstanding each other, the one proposing to 
buy one thing, the other to sell anodier, a contract, so 
founded in mistake, cannot consistendy with jusdce be 
executed ; as the effect would be, that die one must pay 
2000/. more, or the other receive 2000/. less, than he in- 
tended. 

That bill being dismissed, diis bill is filed by the De- 
fendant in that cause ; desiring, that his construcdon may 
be put upon the agreement ; which is resisted by the ven- 

[ 531 ] dors, standing on their construcdon ; according to which 
they never intended to sell the dmber. Here then is a 
contract in wridng, differendy construed by the two 
pardes ; and the Court has been unable to put any con- 
struction upon it; coming merely. to the conclusion, that 
there was a mistake ; and die only disdncdon between 
the cases is, that now the vendors are the Defendants ; 
and the mistake and ambiguity is rather to be imputed to 
that party whose agent framed the particular. With that 
single ncepdon, that the one may be considered as not 
so much the author of the agreement, though it is signed 
by both, these parties are in precisely the same situation ; 
and this cause comes before the Court under the same 
circumstances : a bill for the specific performance of an 
agreement, founded in mistake. 

r«; iref./fm.210. 
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Diferent interpretations have been put upon the eighth 181S« 
article o£ this particular. It has been represented as a v^vn^ 
mere repetition of what is said before as to the timber Cuwm 
on Lots 4 and 5 : or that, if carried further, it must be „,_^:. 
confined to Lot 2 : the seven preceding articles riding 
over all the lots ; and the question is, whether that article 
applies to Lot 2 alone, to Lots 4 and 5 alone, or to idl the 
seven lots. Applied to Lots 4 and 5, it is a mere repeti- 
tion of what had been already provided for ; and there 
was no use in adding that condition with reference m 
those lots. Was it then intended to apply to Lot 2 only i 
That derives considerable argument from the preceding 
p«rt of the eighth condition, applicable to that lot exclu- 
sively, and from the special provision for a separate valua- 
tion of the timber upon Lots 4 and 5 : but is not very con- 
sistent with the description of the timber, which the par- 
ticular holds out as a temptation to purchasers as to Lot 2 
as well as Lot 1. The effect upon tnis construction must 
be, that as to both those lots, though the purchaser is to 
have all the inducsment to bid, that would be derived [ 532 ] 
from the timber, it is to be the subject of separate valua- 
tion. 

Is this condition then to be applied generally to all the 
lots I Upon that h3rpothesis it is open to the observation, 
that in some degree it infringes upon the plain import of 
all the preceding conditions, taken together : a separate 
valuation being expressed only as to two lots. It is ex- 
tremely difficult to put any construction upon an instru- 
ment, so loosely and imperfectly expressed in every part; 
and, not meaning to say decisively what is the true con- 
struction, if I am forced to intimate an opinion among 
all these difficulties, I incline, as open to the least objec- 
tion, to understand the vendor as stating, with regard to 
all the lots, diat the timber shall be separately valued. 
Describing the timber on Lots 4 and 5, a separate valua- 
tion of which is expressly directed, as to all the rest he 
g^ves a general direction, that the purchaser, meaning 
the purchasers of the several lots, shall take the timber 
at a valuation. What timber ? Can he be conceived to 
mean the six pieces of elm and ash ; with so much anxiety 
repeating that direction as to those trifling articles, be- 
fore expressly provided for i He must be supposed to 
have some further meaning ; which, I think, was, that 
the purchaser of each lot shall take the timber at a fair 
valuation, not confined to any lot specifically ; which is 
not inconsistent with the express direction as to the Lots 
4 and 5. 

I do not say decisively, that this is the construction : 
nor can I say, that the vendor did not mean to reserve a 
subsequent valuation of the timber : but the expression is 
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1813. 80 ambiguous, that it might mislead the purchaser. What 
\y^'\j then is Uie result of a contract, so ambiguous as to lead 
CxAwst both parties to a mistaken construction, without fraud or 
V. misconduct in either i A Court of Equity by * enforcing 
HiMiKsoF. g^^jj ^ contract would do gross injustice. Why is not 
[ * 533 ] mistake, upon which The Master of the Soils let off the 
purchaser, equally to let off the vendor \ By enforcing 
the contract I must deprive the one of his estate for 9XXXm. 
less, or make the other pay 2000/. more, than each in- 
tended. I do not mean, that any degree of doubt is to 
prevent the Court from putting the best construcuon it 
can upon the contract : but, if there is such a degree of 
doubt and aipbiguity, that the Court can come to no 
other conclusion, than that the parties did not rightly un- 
derstand, what the one meant to buy, and thcr other to 
sell, and upon that ground of mistake the one has been 
let off, that is a ground for refusing in a Court of Equitv 
to perform a contract, the effect of which must be so much 
injustice to one party or the other. That is the ground, 
upon which The Lord Chancellor proceeded in The Mar* 
auis of Tnvnahend v. Sumgroom^la) and Lord Tliurhw 
in Caherley v. Williams (b) held, that, one party inteiMl- 
ing to buy what the other never intended to sell, there 
was no contract. This case affording the same ground of 
mistake, upon which the other cause was decided at die 
jRoUs^ and no circumstance of difference, except that the 
other party is become the Plaintiff, cannot be distin- 
guished ; and must meet the same fate : the bill must be 
dismissed : but in such a case of iimocent mistake, nei- 
ther party meaning to uke an advantage, I will not give 
costs. 



181S, The Plaintiff proposed to take the estate according to 

J^!f 21- the Defendant's construction ; paying; for the timber upon 
a separate valuation. This was objected to by the De- 
fendants, as unreasonable after all this litigation ; and the 
bill not being framed for that purpose. 
[ 534 ] Mr. Hart^ and Mr. BeUy for the Plaintiffs referred to 
WooUam v. Heam; (a) and relied on the passage in the 
bill, ^ hereby offering to perform the said agreement kc» 
^ cording to the true intent and meaning thereof,'* and 
the answet, submitting to execute a conveyance to the 
Plaintiff on condition, that he would take the timber at a 
valuation ; observing that a Plaindff, having stated one 
construction in his bill, may adopt another at the Bar ; 
and have relief accordingly : Lindsay v. Lynch, (b) 

fa) 6 Fat. 328. (^5 J 1 Fet./im. 210. 

CaJ p. 534, 7 Fe*. 211. f^J 2 Sch: & Lef. 1. 
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^Samuel SemUfy^ in Iteply. ^The offer by the bill does. 181S« 
not bind the Plaintiff to perform the agreement according K^s^itJ 
to whatever construction the Court shsdl put upon it ; but Olowss 
adopts a particular construction ; and, praying certainly ^* 
that it may be performed according to the true construe- "*••""'• 
tion, must be understood to mean, that which he has be- 
fore suted as his construction. The bill has no alterna- 
tive words : nor could that be the intention. This elec- 
tion is most unconscientiously insisted on against the will 
of the Defendants at the distance of five years, whatever 
change may have taken place in the value of the estate : 
the Plaintiff first contending through all this litigation, 
that he was to have this purchase for 2000/. less than the 
Defendant's price ; yet feeling the bargain so very advan- 
tageous, that he is now willing to pay 2000/. more. 

TTie VieE-CHANCELLOR. — I feel great difficulty in com-' 
pcUing the Defendants tp convey upon the terms jiow 
proposed. I do not understand the bill, taken altogether, 
as meaning that the Plaintiff is ready to perform the 
agreement according to any construction the Court may 
put upon it; throwing the construction upon the Court. [ ^^5 ] 
The Plaintiff has uniformly contended, both at the Holb 
and here, from the commencement of these suits to the 
last decree, that he never made, or intended, any agree- 
ment but to take the estate with the timber upon it, with 
the exception of Lots 4 and 5 ; and as evidence of that he 
adduces this paper ; to make out his construction. This 
IS not like the case, to which it has been compared ; a 
Plaintiff calling upon the Court to construe and execute 
a will according to the true construction; suggesting 
that, which he conceives to be so: but this Plaintiff 
merely submits to perform the agreement, as he intended 
it; according to the true intention, as he represents it; 
that is, to have the timber with the estate ; never mean- 
ing to pay for the timber separately. The Defendants 
insist on the contrary construction, as that, which was 
intended by them. Though there is but one paper re- 
ferred to, containing the particular, conditions, and de- 
clarations, in truth there are two distinct and opposite 
agreements, one insisted on by each party, as evidenced 
by that paper : the one including, the other excluding, 
the timber. In such a case of mutual mistake, the one 
not intending to sell, what the other meant to buy, the 
Court, feeling the injustice of giving to either a perform- 
ance upon terms, to which the other never agreed, has 
come to the conclusion, that there is no contract between 
them ; that they did not rightly understand each other ; 
and therefore it is not possible without consent to com- 
pel either to take what tne other has offered. This Plain- 

VoL. I. 46 
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1813. tiff having uniformly up to the hearing insisted on bis 
wvNi^ construction, as the only contract between Aem, not 
Clowes offering to take up the other construction, which die De- 
'^' fendant was at one tine willing to have peijjGEnrmedy it is 
HieetvBov. perfectly difierent from calling upon the Coih^to declare 
the true construction, and submitting to perform accord- 
ing to that. Th9 Court, Raving in both msunces consi- 
dered the transaction^ too ambiguous to form the foan- 
[ 536 ] datipn 6f a contract, cannot now take this passage in the 
answer as the ground of a decree Tor specific perCbrm- 
. ance against tifie will of €le Defendants; and compel 
them to accept terms, which they once offered, liiit;.to 
which the other party wocdd not then consent. 

Hie bill must therefore stand dismiaaed without costs. 



1813, HODLE V. HEALEY. 

May 26. 

Demumrto THE bill stated, that in the year 1777, the Defendant 
a bill for re- having contracted with Sarah Smith and Elizabeth Smithy 
mOTUMc^^ * an infant, by her guardian, for the purchase of the equity 
upon twenty of redemption of two houses, then in mortgage for 300/. 
jean poMes- and 200/. entered into possession, paid off the mortgages, 
sion by the ^nd took assignments ; but did not pay the purchase-mo- 
™ em^ ncy of the equity of redemption ; alleging defects in the 
upon aUega^ title. In 1782, Elizabeth Smith having married Hodk^ 
tionof admis. i)iey, with Sarah Smith j filed a bill against the Defendam 
mort^^title '^^ a specific performance. On the 24th of January^ 
wit^^at ^1784, the parties to that suit signed an agreement, ihmt 
period. (1) the Plaintiffs should cancel the original agreement, and 
dismiss their bill with costs, to be allowed the Defendant 
in his account of the rents and profits, if the legal and 
equitable right then was in, or should afterwards come 
to, the Plaintiffs in that suit ; and that until payment of 
such costs, &c. there should be no redemption. 
^ The bill, further stating, that the Defendant had ever 
since continued in possession as mortgagee withMi sx- 
[ tf37 ] count, though apphcations had at times been MPe to 
him, set forui a letter in answer to one of those applica- 
tions, made in June^ 1804, by the PUdntiff, whose wife 
was dead, leaving one daughter only : the Defendant in 
that letter referring particularly to the agreement of 
January^ 1784; and generally proposing to advise upon 
the interest of the Plaintiff's daughter. The bill then 

{(1) See.M0orev. Cahk^ 1 Johns. Cha. nep.385. Dmarutyr. IV^nXm^^.iJohnaCba. 
Bep. 129.} 
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aUeging, that the rents had long since liquidated the en* 1813. 
cumbrances, prayed an account and reconveyance. i^vNi^ 

To this bill the Defendant put in a general demurrer Hosls 
for iiant of Equity. « 

^r Samuel Romilly^ and Mr. Barber^ in support of the 
DemurreTy contending ihat, the Defendant having been 
upwards of twenty 'years in pdssessk>n wi|hout account, 
the PlaintiflFs were not ^entitled to redeem, and that this 
objection may be taken by demurrer, (a) cited thtf follow- 
ing authorities : Eure v. Whitey(b) Knotules v. Spence^ (c) 
St. John V. Turner J (d) Isham v. Cole^ (e) Jenner ▼• 7>a- 
cey and Bekh v. Harvey ^ (f) Anon. Ca. (g^ Aggas v. Pick- • 
erelly (h) Pearson v. PuUey^ (i) ^Hartpole v. , (k) Con- 
way V. ShrimptoUy (I) and -— — — v. Lord Annesky^ (a) [ 538 ] 
Perry v. Marstony(b) Lord Redeedale^e TreatUe^ic) and 
Foster v. Hodgson, (a) . 

Mr. Hart, and Mr. Cookeyjjfr the PUintiff. — Admitting, 
that this Court acts by njialogjr to the Statute of Lkpita* 
tions,C^j and that a demurrer is as available as a pka to 
take advantage oC such a length of possession, this case 
is not within the gen Aal riue, precluding redemption : 
the Defendant having within twenty years actually ti'eat- 
ed the property as mortgaged. A plea is, however, evi- 
dently the more proper course ; and, as issue can be ta- ^^ 
ken by the Plaintiff on the facts set up, ought to be en- 
couraged. This is a demurrer for want of equity simply : 
but the analogy to the Statute of Limitations does not 
proceed on that ground ; but opposes a statutory bar to 
the relief. This Defendant, in 1804, clearly acknowledged, 
himself a mortgagee. Demands were made by thi^ mort- 
gagors even subsequent to that period ; and though at 
Law die demand must be by action, to prevent the effect 
of the Statute, in Equity the mere demand is equivalent* 

TTie ViCB-CHAKCELLORd — ^Thcre is no doubt, that in 
1784, the estate, of which this bill seeks a redemption, 
belonging to Sarah and Elizabeth Smithy was redeemable. 

CaJ St^Mr, Cox^iWtt to Cookr^Amhantt 3 P. ^fiit.287; and^JS'^ 
V. Pickerdl, 3 Mk. 225 ; Lord RedetdaU^t Treat. Plead, 254, 255, and the 
aatluli^es referred to. Ed»eU v. Budtanan^ 2 Vtt. jun, 85. (1) 

7f) 8 F«a.340. l£g.Ca.M,3l3. fO !*• ^« •^*- 315. 

Cd) 2 Ftfm. 418. CO ^ ^h. Uep. 68. 



Cf) In note to CooA? v. wfrnAom, 3 P. Wm%, 287. 

(V) 3jlMr.S13. (hJZAik.^S, 

CO I CIL Co. 102. fibj 4Bro.P. C. 369. 

rij 15 Vin, Jb. p. 468, pi. 9. 

r<0 p. 538. 2 SehB. & Lrf, 630. 632. f Aj 2 JJr». C. C. 397. 

rO ^»«f« 213. 

fd) Argued after last Trinity Term. See also 17 Fet . 99. 

fej 21JW.l.ct& 

(1) 44W.C.C.2M S€esk»2 5dto.&Xr/e37,63a-^PraterT.,MiM*, 

.54-^rM.4r9. 
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1813. The question is, whether, upon the facts stated in the 

Cor^ bill, the Plaintiff is now entitled to redeem. Upop the 

HoDLx general principle there can be no dispute, that a mort- 

V. gagor, coming to redeem ♦ after twenty yeaK|| possession 

Hkal»y. gy ^j^^ mortgagee, without showing some act« in which it 

[ * 539 J ^213 treated as a mortgage within that period, is too late. 

Does this bill then state any facts, taking this case out of 

Length of that general principle, adopted b^ analogy to the Statute 

time adopted of Limitations, and pving the right to redemption after 

ISiKothe*^ **P«^, ?/ twenty-eight years? With regard to the 

sutute of prayer of discovery, if not entitled to relief, the Plamtm 

Limitationii ' cannot have the discovery. By the import of the agree- 

^'*;^^» "<>* ment of 15^84, the Defendant unquestionably was rccog* 

wHef cannot *^**^d as a mere mortgagee. It is said, chat agreement 

have diioo- p^ se^ followed by no act, is an executory contract, esta- 

veiy. Wishing his chapacter of mortgagee, and making him 

liable to account : but the effect of that cannot be more 

dian an actual mortgage. The agreement to account gives 

it a date at that time : but if for twenty years afterwards 

he has done no act as mortgagee^^ he is entitled to die 

benefit of the analogy to the StKtute. Elizabeth Smith 

was under the disability of coverture ; and there must 

have been the disability of infancy, until both, being 

daughters, came of age : a considerable period, there* 

fore, must have elapsed, before their claim could be 

barred. 

There is no doubt, that advantage may be taken of 
this objection by demurrer; if the bill so states the case, 
that there is nothing to interfere with the effect of the 
lapse of time, to the benefit of which the Defendant is 
entitled ; but it is difficult to suppose such a case ; the 
bill not alleging something to take it out of the analogy 
to the Statute. The question is, whether this bill does 
state any thing, taking it out. of that analogy; and 
amounting to a recognition of the character of mort- 
gagee: it sutes, that in 1784 he did in fact hold as mort- 
gagee, and was accountable as such; that the Plaintiffs 
had the equity of redemption ; and make frequent appli- 
[ 540 ] cations for an account : but the mere demand of an ac-^ 
count is not alone sufficient to prevent the effect of ^e* 
length of time. It is represented as equivalent to actual 
entry ; which is sufficient to keep alive the right of a 
Mere do. fierson disseised : but a mere demand of a debt, without 
nand, without process, or any acknowledgment, is not sufficient to take 
C!^dg.^ ^^ ^^^^ ^^^ ^^^^^ Statute of Limitations. Here is, how- 
ment, not ever, further, the correspondence in 1799, 1801, and this 
lufficient letter in 1804 ; by which he refers expressly to the agree- 
sSttlte rf* ment of January^ 1784; admitting clearly, that he was 
Xinatations. ^^ ^bat time a mortgagee ; and holding out the terms of 
redemption. Is not l^at a sufficient recognition of his 
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character of mortgagee; claiming the benefit of it him* 1813. 
self; and does it not preclude his setting up any different \^v>J 
title from that under the agreement of 1T84; by which Hodlb 
they cleaHy stand in the relation ef mortgagor and mort- ^' 

gagee ? *^*^* 

It is said, that Lord ThurltruPs opinion was, that a 
mere declaration of the party, that he is mortgagee, is 
not sufficient, unless some act is done, to keep alive the 
character ; and the case of Perry v. Marston(a) is cited : 
but, I do not collect that from Lord Thurlow^a reasoning. 
The question there was; whether a verbal declaration by 
the mortgagee after a suit commenced was to be opposed 
to his answer, positively setting up a distinct and separate 
title. Lord Kenyon^a opinion was, that even under such 
circumstances his mere declaration was sufficient: but 
Lord Thurbw^ so far from concurring in that, says di- 
rectly the reverse: *^ I take it, that a man, taking notice 
*' bjr a will, or any other deliberate act, wherein he re- 
^^ cites, that he is mortgagee, either of those circum- 
^^ stances will take the case out of the rule, that a mort- 
^^ gagor shall not redeem after twenty years ;^' and in the 
conclusion seems to lay down the principle, that if a party 
will admit, that he is only a mortgagee, he is bound by [ 541 ] 
such admission ; and cannot resist redemption. 
' The single question before me is, whether the Defend- 
ant, in 1804, referring to the agreement of 19^84, does not 
thereby admit, that he was in possession solely in the 
character of mortgagee upon the footing of that agree- 
ment. Upon that ground, I think, there is sufficient alleg- 
ed in this bill to sustain the right of redemption : and 
therefore this demurrer must be overruled. 

("a J 2 -Bra. C.C. 397. 



GRIFFITH V. WOOD. 1813, 

Mayn. 

A DEMURRER having been overruled in this cause. After de- 
a motion was made, as of course, for a month's time to murrerover- 
plead or answer. ^ SiS^for 

The Register/aj objected, that the order for time could a month to 
not be taken except in the common way, and upon the plead or 
usual allegation. antwer. 

Mr, CociCy in support of the Motion. — This motion is 
made in the common way, except in not praying time to 
demur : the Defendant having already taken that course. 

^ faj Mr. WaOcer. 



1.81^« There is bo rale, diat an order for time cannot be had 

VvNi/ after a demurrer overruled. The general rule certainly is 

GaimTB not to permit more than one dilatory : but a plea is consi- 

'^' dered as an answer. If the Defendant is not entitled to 

Wood. ^jnnc, ^s of course, the consequence^ * must be, that after 

[ * 542 J ()|^ demurrer allowed he would be instantly in contempt, 

and subject to attachment ; and, if he is advised, that he 

is not bound to answer, the effect will be most unjust. No 

objection to this motion can be stated from the reports 

Or books of practice* 

The Vics-Chakcellor made the order. 



1813, EDMUNDS V. BIR^. 

May 21. 

Injunction, A MOTION was made for an injunction to restrain 
restniningan an executor from converting furniture and other specific 
wKcutor, property into money, upon strong affidavits of his having 
derthe wiU, obtained complete influence over the testatrix, at an ad- 
and alio by a vanced age ; that from the time she became acquainted 
S>^ ^°^.^b® with him she fell into the habit of excessive intoxication ; 
Sibffl^m ^^^ ^^ prejudiced her against the Plaintiff and all her 
aelling.'upon Other connexions ; and prevailed upon her to make a will ; 
affidavit of un- also claiming the property in his possession as a gift from 
due inauence, ^h^ testatrix in her life : the Plaintiff insisting, that she 
was equally incompetent to either act. 

Mr. Cooke, in support of the Motion,r^An administra- 
tion pendente lite might have been obtained in the Eccle- 
siastical Court ; but that would not secure the property, of 
which the Defendant has got possession ; and is about to 
sell ; and the fair presumption from the circumstances, 
disclosed by this affidavit, is, that this property, if con- 
[ 543 ] verted into money, will be irrecoverable. The case of 
King V. King; (a) is a strong authority for the jurisdic- 
tion ; and Lord Erakine^s expression in Richards v. Chaoe, 
(b) that this Court ought never to interfere where the 
Spiritual Court can grant an administration pendente fiir, 
must be taken with the previous qualification, that the 
property was not proved to be in danger. The Defendant 
cannot sustain much inconvenience ; as, if he can make 
out a case, or by security satisfy the Court, that the ef- 
fects will be forthcoming, he may put in an answer; and 
get rid of the injunction. 

fa J 6 r«f. ir2. 

("bj 12 Vet. 462. See Mnmon t. BenMham^ po§U vol. il. 85. 
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The Vigx^Crancelloii. — A strong ground for the 1813. 

motion is, that an administration pendente Ute would .not u^vx^ 

halp the Plaintiff; the Defendant insisting upon a title Edmuvus 

by gift inter vivoSy which as well to the wiU, is impeached. ^* 
lliat ground, I think, wtU sustain the motion. 

The order was made. 



KENDALL, £x parte. 1813, 

THE usual order for attendance had been made upon Bankrupt, 
a petition to stay a Bankrupt's Certificate : but the Bank- ^^*^'^^^. 
nipt was not served. Ji„ t* ?tV 

his Certificate, 
* TTirl^rrf Chancellor.— This Certificate must be al- on which aa 
lowed. The Bankrupt, not having been served with notice h^S^'iror- 
of the petition, upon which an attendance was ordered on dered, enti-' 
the next day of petitions, had a right to call for his Cer- tied to his 
tificate on tne morning of that day ; and, though he after- ^^I^^*^** ^ 
wards took office copies of the affidavits, I will not bind ^ uSdng^coi 
a Bankrupt to his prejudice by that act, when it was not pies of the 
necessary for him to take any notice whatsoever of the affidavits. 
petition ; as it must be understood, that if a Bankrupt is [ * 544 ] 
not served with the petition to stay his Certificate, upon 
which an attendance is ordered on the next day of peti- 
tions, the Certificate shall go of course. 



HODDER V. RUFFIN. 1813, 

JMay 25. 

THE Plaintifis moved to discharge a purchaser, and Purchaser 
that the estate may be re«sold with the approbation of the dischaiged on 
Master ; stating by affidavit, diat since the confirmation J^^^^, j^ 
of the report, the purchaser was confined for debt in the imprisonnieiit 
JUnff's Bench Prison ; and, as the deponent has. been in- for debt and 
fbrmed and believes, is become wholly insolvent, and in- insoWcncy. 
capable of completing the purchase. The purchaser was 
served; but. did not appear. 

Mr. BeUy in support of the Motion^ and Mr. Richardsy 
(amicw cttrise^) stated, that the practice in order to dis- 
chargee a purchaser formerly was different, but the recent 
pracuce authorized this summary application. 

77i^ ViCE-CuANCBLLOR observtug, that die practice 
was convenient, made the order. 



HS 
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WHITWORTH V. DAVIS. ^ 

JAMESPAINEy having contracted for a purchase from 
the Defendant Graham^ agreed in Augtiatj 1810, to sell 
part of the property contracted for, to James Davis; who 
m Augusty 1811, agreed to sell the subject of his purchase 
to the Plaintiff. These different contracts remaining un- 
executed, Davis in Aprils 1812, became Bankrupt. The 
bill, filed against Graham^ Pain^, the Assignees under the 
Commission of Bankruptcy^ and against.i)ao», the Bank- 
rupt, prayed, that the agreement between Davis and the 
Plaintiff, might be specifically performed, and that all 
proper parties might concur, and an injunction to restrain 
the Assignees from proceeding for rent against the 
Plaintiff in possession. To this bill the Bankrupt Davis 
demurred. 

M: Oiveny in support of the Demurrer. — The Bankrupt 
has been improperly made a partVf his interest having 
passed by the assignment ; and die Assignees being par- 
ties. In ordinary cases a Bankrupt cannot be made a 
party ; and there are no special circumstances, justifying 
a departure from the general rule. No relief is prayed, 
nor any case made, against him« He is to be regarded as 
a mere witness ; whom the Plaintiff may examine, though 
die Assignees cannot. The case of Fenton v. Hughes (a) 
states the principle, that an!iere witness shall not be made 
a Defendant ; and this Bankrupt does not fall within any 
of the exceptions to the general rule, mentioned in that 
case, as agent to sell, auctioneer, secretary or book-keeper 
to a Corporation. 

Sir Samuel Romillyy and Mr. MeggisoHyfor the Platntijf, 
citing the cases of Draie v. The Mayor of Exeter^ (a) and 
Moyses v. Littkj(b) as authorities, that the interest in the 
Bankrupt's contract had not passed to his Assignees, con- 
tended, that, admitting the Bankrupt has no interest, the 
Plaintiff is entitled to bring him before the Court, and 
have his answer ; as, if necessary to obtain an injunction 
against Assignees, the Plaintiff may make the Bankrupt a 
party ; and the Court will not on the answer of the As- 
signees, that they know nothing of the matter, dissolve the 
injunction^ which is retained uiitilthe Bankrupt's answer 
comes in, which may be read against the Assignees in 
support of the injunction, though perhaps not at the hear- 
ing. In Glassford v. Jajffrey^ which lately occurred in the 

fa J 7 Ftft/28r. 

CaJ p. 546'. 1 Ch, Ca. 71. 1 JVJfto. Ch, Hep. 102. 1 Eq. Ca.M, 53, pi. 1, 

r*J 2 rmi. 194. r -^ r- 



Cases in Chancebt. 



M6 



V, 

Datis. 



Exchequer^ the Bunkruf 1*9 ^nsy^tr was read againat his 1813. 
Assignees. \jy^kJ 

Mr. Hart^ and Mr. Cooke^ (amici curiw^) said. The Lord WaiTwomia 
Chancellor had intimated, that it might be necessary to 
make a Bankrupt^a party, in order to enable the Plaintiff 
to frame the interrogatories, on which he was to be exa- 
mined as a witness ; and referred, for the general doc- 
trine, to Lf Texier v. The Margravine of An8pach.(c) 

Mr. Owen^ in Reply. ^^¥^^9 propositions would lead to 
greater hardship than that a Bankrupt should be made a 
party in such a suit as this ; having no property even to 
pay for the answer he is called upon to put in ; though a 
biU of discovery may admit the distinction, that he would 
be entitled to his costs. Fraud is the single exception, 
upon which a Bankrupt, or any other person who is a 
mere witness, can be made a party. The reason, that with- 
out this discovery by the Bankrupt, the Plaintiff will not 
know how to point his case against the Assignees, cannot 
apply in this insunce. In Glassford v. JaJTrey the As- 
signees, referring to the answer of the Bankrupt^ incorpo- 
rated it with their own. 



[547] 



The Vice-Chancellor. — Upon the argument of this Jfiiy 26. 
demurrer it was contended in support of the bill, that 
Davis, the Bankrupt, was properly made a party in respect 
of the interest he had in the subject : the right to have 
the contract performed, or to resist it, being a subject, 
that did not devolve upon the Assignees ; and two cases 
were referred to ; Moyaea v. lAttle, (a) and Drake v. The 
Mayor of Exeter/(b) to a certain degree warranting the 
proposition, that the interest, which the Bankrupt had in 
a contract, does not devolve upon his Assignees. If that 
proposition can be maintained, this bill is properly fram- 
ed ; the Bankrupt being mixed with the other Defendants 
in the charges of the bill, and relief prayed against him 
as well as the others ; that he may join in the conveyance. 
That.proposition however appears to me not to be tenable. 
It proves considerably too much ; as, if the equitable in* 
terest in the contract does not devolve upon the Assignees, - 
they ought not to have been made parties ; but the Bank- 
rupt alone. That is contrary to all authority ; and was re- Effeet of u- 
linquished by Sir Samuel Romilly upon the clear ground, wgnment un- 
that all legal and equitable interest in the property devolves nSrion^' 
upon the Assignees ; that they are competent to sustain Bankruptcy ; 
the case in point of interest ; and therefore the Bankrupt passing aU le- 

gal and equit* 

re) 15 Vet. 159. able iotorett. 

fa) p. 547. 2 Vem, 194. 

ChJ 1 Ch. Ca. 71. 1 JV>/*. 102. 1 Eg. Ca. M, 53, pi. 1. 
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1813. Ifl not ft nepessaiy party. That is expressly stated in De 

\gpiv%^ Golls V. IVard(c) in the note to Wych v. Meal. 

Wbitwohtb * The other ground, alleged in support of the bill, is 

*• more questionable ; whether the Bankrupt is not a proper 

Z^^^ party for the purpose of discovery ; and to sustain the in* 

[ * 548 ] junction, if his answer affords ground for it. Sir SamtiH 

Romilly stated the practice to be, to make the Bankrupt a 

party, with the view to read his answer for the purpose 

of sustaining the injunction against his Assignees ; and 

that receives some authority from what is stated by Lord 

Redesdale; (a) that *^ a Bankrupt, made a party to a bill 

*^ against his Assignees touching his estate, may demur 

" to the relief, all his interest being transferred to his As- 

^ signees ; but it seems to have been generally under* 

*^ stood, that, if any discovery is sought of his acts, before 

** he became a Bankrupt, he must answer to that part of 

^ the bill for the sake o( discovery ; and to assist the 

•• Plaintiff in obtaining proof; though his answer cannot 

^ be read against his Assignees ; and otherwise the Bank* 

"ruptcy might entirely defeat justice." 

No authority is cited for that ; but Lord Redt9dal^% 
judgment is confirmed by the intimation from the Bar of 
the current opinion, that the Bankrupt may for the pur- 

Eose of discovery be a party in a bill for an injunction. I 
ave not been able to find a case, that supports that opi* 
hion : but the knowledge, that it is the received practice, 
is sufficient to induce me not lightly to disturb it. There 
is certainly great convenience in this ; as in such a case 
all the transaction may be known to the Bankrupt alone ; 
and the party, seeking relief, would be entirely deprived 
of it, as far as regards the injunction, if a discovery can- 
not l^e obtained from the only party having a knowledge 
of the transaction. There is however a difficulty consist- 
ently with the rule and principle, to conceive how the 
[ 549 ] Bankrupt's answer can be read against his Assignees 
even for the purpose of an injunction, when clearly it could 
not be read against them at the hearing. 

The case of Ghssford v. Jaffrey^ in the Court of Ex^ 
chequer^ which was cited as an authority for reading the 
Bankrupt's answer a^inst his Assignees, aflbrds no as- 
sistance upon this point ; all the Assignees having put in 
distinct answers, craving leave to refer to the answer of 
the Bankrupt, and the schedules to that answer : not hav- 
ing any knowledge themselves upon the subject, (l) In 
that instance, therefore, the Bankrupt's answer was pro- 
perly read against them. 

fc) 3 P. ma. 311. tt.i. 

fa J p. 548. Lord Bede$, TV. Ch. PL 142-3. 
(1) Jin»n. 1 P. WwM. 300. 
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There is one direct authoring, that the Bankrupt ought 1813. 
not to be made a party even tor the purpose* of disco- k^vV 
i^ery : Griffin v. Archer, (a) The note is short : but I have YH^arwowm 
inquired trom the Judges, who decided that case ; and .. '^* 
find the report of the decision, that the demurrer was ^^^** 
allowed, is correct. The case of King' v. Martin (b) does 
not bear upon the subject; the opinion of the Court be- 
ing, that there might be relief against the Bankrupt upon 
the fraud ; who is stated expressly to be a^material party, 
against whom a decree might be made. There was 
another late case, Cooie v. Marshy (c) in which I under- 
stand from general information only, that the demurrer 
was allowed : but I do not find distinctly, that it was the 
demurrer of the Bankrupt. 

The case standing thus upon the authorities, how is it 
on principle i The case of Fenton v. Hughes (d) lays down 
a broad principle, that would exclude this Bankrupt as a [ ^^0 ] 
party ; viz. that a person who has no interest, and is a Rule, that a 
mere witness, against whom there could be no relief, {"^ ^*'*?*» 
ought not to be a party. A Bankrupt stands in. that situa- tarestfou^^^ 
tion: a competent witness, having no interest, against not to be a 
whom therefore no relief can be had at the hearing, he puty. 
falls precisely within that general rule ; and, the cases of to AjSTrSe"* 
exception, stated b^ The I«ord Chancellor^ d^ not com- 
prehend him. So m the case of Le Texier v. The Mar^ 
gravine of Anspach^(a) where the general rule is laid 
down, the case of a Bankrupt is not stated as constituting 
an exception. The principle is certainly against making 
him a party ; and the instance of exception, put by The 
Lord Chancellor in Fenton v. Hughes, is mentioned, not 
with approbation, but as standing upon authority only ; 
having been introduced by Lord Talbot not upon a very 
satisfactory principle. 

The conclusion is, therefore, that the Bankrupt is with- 
in the principle; and is not one of the persons included^ 
in the exceptions. Therefore, upon principle, and the 
direct authority of the Court of Exchequer, opposed by 
no decision, this Bankrupt ought not to be made a pa^ 
even for the purpose of discovery. It is not, however, 
necessarv to decide that in this case ; and, merely stating 
the result of my inquiries, I desire not to be understood 
as opposing mv opinion, though formed upon a considera^ 
tion of die principle and authorities, to any current opi- 
nion, prevailing as to the practice : this bill being framed 
with the view of considering the Bankrupt as having such 
an interest, that relief may be had against him ; involving 



CaJ 2 MA 47a» cited mae, 2 r/«.iia.643. 

^" ' " Fet.iim. 641. ("cj In i ^, 

Wei. 287. rO P- 550. 15 Fct . 159 
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1813. him in th(^ charges with the othet Defendants ; and pray- 
VyvNi^ ing relief generally against him. Considered as a proper 
WsiTwotTH party, against whom the prayer of relief ultimately may 
«• be sustained, he could not move for his costs,** as a De- 

Datib. fendant against whom discovery only is prayed, and no 
I * ^^^ ] decriee can be made. It is then perfectly cleav, that, re- 
lief being prayed«gainst a Defendant, who can be a party 
only for the purpose of discovery, he may demur. Upon 
that groudd, ttmt relief is prayed against this Bankrupt, 
when at all events a discovery only can be SQUght against 
him, it seems to me, that, without determining the gene* 
ral question, this demurrer may be sustained. 



^ 1813. BARING t;. NASH. 

May 26. 31. 

Bill for par- THE bill 'stated, that under an indenture of assign- 
f r^^eara^oT ""^"^ ^^^ PlaintiflF is possessed of, or well entitled, for the 
^DDmumr, remainder of a term of five hundred years, commencing 
for cause, that in 1740, to •ne undivided tenth part of certain premises; 
thebiUBtated that the Oefendant Nash is "seised in fee-simple or 
Sit'/crtlte " otherwise well entitled to seven other tenth parts" of 
not^thsiiffi- the same propert}*, and that the Defendant Graves in his 
dentcertun- own right, or in the right of the Defendant Caroline his 
ty,viz. t^the^ifc^ is " sei«ed in fee-simple of or otherwise well en- 
"fce^opothcr. " tilled to the two other or remaining tenth parts." The 
*«ivise well bill prayed a partition. 

"entitled to/' To this bill the Defendant Nash demurred, on the 
S^t^e wcr- ground that it was not stated with sufficient certainty, 
uoner was not what estate this Defendant had in the seven undivided 
m party, oyer- tenth parts of the property, which it was in the bill stated 
nued. this Defendant is seised in fee-simple of or otherwise 

entitled to. 
[ 552 ] Another ground of demurrer was taken ore tenus; that 
all persons interested were not brought before the Court. 
Sir Samuel Romilly^ and Mr. Meggison^ in support of the 
Demurrer^ contended, that there was no instance of a 
decree for partition against persons, having only a partial 
interest, those, having the permanent interest, not being 
before the Court ; observing, that the advantage of a par- 
tition in Equity over that at Law consisted in all the 
parties being before the Court and bound. 

Mr. TroUope^for the PlaintiJ'^Tht Plaintiff could not 
state the Defendant's interest in any other manner. It 

{(1) See mOan r. WUkiti, 1 Johns. Cha. Kep. 111. Fheipt v. Green eioL 3 Johns. 
Cha.Bep.302.J ^ ^ 
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would have been sufficient, hlid he suggested a pretended 1813. 
chum by the Defendant ; and called for a discoivery of it: \^\'>J 
or there could, be no such thing as partition. An estate Bab»« 
in fee is expressly alleged ; and the words " or otherwise ^• 
"entitled" are merely formal. • **•"• 

As to making the reversioner a party, it was not only 
unnecessary, but he might have demurred. This bill ^\v i;:>:r> 

merely aifeots the present possession ; not touching the ^^ ^ 

reversioner's interest. Before the Statute of William and 
Mary (a) there was no partition here, but be tweed tenants 
in' fee ; but ever since it has been made between tenants 
for life. 






The Vice-Chancellor. — As to the first ground of [ 553 ] 
demurrer, that, which appears upon the record, that the May 31. 
interest of the Defendant is not stated with sufficient 
precision, the bill stating, that he is seised in fee-simple 
of, or .otherwise well entitled to, seven other undivided 
tenth parts, my opinion is, that this cause of demurrer is 
not well founded. The PlaintiiF, who has, as he was 
bound to do, stated his own interest with precision, can- 
not be supposed so cognizant of the nature of the De- 
fendant's interest; which he states therefore in this way; 
and calls for a discovery of the extent of it ; and prays a 
partition. 

The other ground of demurrer, alleged ore tentis^ brings 
forward a much more important question, whether a bill 
for partition can be maintained by a person, having only 
a limited interest, by a term of five hundred years in one 
tenth part: and the oi^ner of the inheritance of that tenth 
not being a party : as the owners of the inheritance of the . 
other nine parts are. It is said, that without the owner of 
the inheritance of this tenth part, in which the Defend- 
ant has the term, the Court has not before it all the par- 
ties interested in the subject; and therefore cannot. make 
an effectual decree for a con^plete partition of the whole 
estate, binding all parties interested in the estate. 

The first consideration is, whether, if the owner of the 
inheritance of this share had been a party, the Plaintiff, 
as owner of the term of five hundred years, entitled to 
partition at Law and in this Court commensurate to his 
interest, could compel him to join in this partition ; and 
pray this relief, against his will, that he might be decreed 
to concur with the other parties in making partition of 
this estate, not for a term of years only, but for ever. No 

faj 8 & 9 fF,kM.c. 31. On partition in general, see Mr. HargravU 
sotc» 2 Co. Uii. 169^ a, and authorities there cited. 
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1813. authorities were cited on either side. * It is clear, die ah- 

VvN^ solute owner of a tenth part may compel the owners of 

BAmzvv the other nine to concur with him ; aod there would be no 

V. objection from the minuteness of diis interest, the incoa- 

^^* veniencef -or the reluctance of the other tenants in com* 

[ * 554 ] ]iit)Q, if DO objection could be taken to the PlaintiflF's 

No objec- title : partition being matter of right : whatever may be 

titioilfiim Ae ** inconvenience and difficulty: Pari^r v. Gerard, (a) 

minutcneM of »nd Warner y, Bayne8s'(b) and the habit of the Court is 

tbe jntereBt, not to give costs to the hearing, and to divide the expense 

the inconve- of the conveyance and partition in proportion to the in- 

SiUy?orpt tere»ts.rc; _ 

lucunce of 'I'he question is, whether the lessee for 3rears of one 

the other te- tenth part has the same right and equity against the 

nantsincom- owner of the inheritance of that tenth; and clearly the 

°*Underabm^^**^ *^** °^^ *^ **"*® "8**^ ^ compel that owner to 
for partition concttr. As between the lessee and tne remainder*man 
nocosuto the in fee they are not as tenants in common. They between 
^•^|j^?"^ them represent the absolute interest in that tenth part; 
tionandcoii. but each has a separate, independent interest; .and the 
▼eyance in proceeding of the one can neither avail, nor bind, the 
^I)ortion to other. As the owner of the inheritance therefore cannot 
interests. |^ compelled to join at the iosunce of the lesset, a per- 
manent partition cannot take place, if the owner of that 
tenth part will not concur. If therefore he was a party 
no relief could be prayed against him : nor would he be 
bound by. the partition : or any right of his precluded to 
consider the freehold as undivided notwithstanding any 
division of the temporary interest. For that purpose the 
owner of the inheritance of this share is not a necessary 
party- 
L S55 J Still however the question remains, whether, the owner 
of the inheritance not being a party, a Court of Equity 
will grant a partition at the instance of the lessee for 
years ; or leave him to Law, if it cannot interpose efiectu- 
ally for the purpose of a permanent partition ; and the in- 
convenience ot a temporary partition may be urged; 
creating, as the freehold is not to be divided, the neces- 
sity of coming again after the expiration of the term : but 
against this partition no authority was cited : nor can I 
find any authority, that this application for a partition can- 
not be made by a person, having a limited interest. 

Ca) Amb. 236. (1) f^J Jhnb. 589. 

fej Agar v. Fairfax^ Agar v. Boldsjpwrth, 17 Vet. 533. 

(1) In these cases, upon great consideration, the rule at Law was adopt- 
ed, that no costs shouta be giTen until the Comnnasion { that the costs of 
ksuing. executing and confirming, the Conmiission ahoutd be borne fay 
Uie parties, in proportion to the value of their respective interests ; and 
there should be no costs of the subsequent proceedings; sccording to 
CdhHudsf V. Culmady^ f\S Vet, 555, n. fa J, and contraiy to the oU rele 
for aa equal division of the cosU: M^ v. Mndtejf, 2 C9X.4JQB, 
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nien how does it stand upon principle? Courts of 1813. 
Equity have a concurrent jurisdiction with Courts of Lav i^v^ 
upon partition ; (1) more convenient, where the interest Basim 
is much divided. With that concurrent jurisdiction is a v. 

Court of Equity to adopt.the principle, which prevails at '^'' 

Law, or to act upon a different principle? Originally .^^^^'J?^"^ 
tenahts in common and joint tenants could not have com- equity upon 
pelled the others to come to a partition, which was reme- partition. 
died by the Statute 31 Henry 8, giving tham the same Partition 
right tnat parceners had ; and in the following year that tenantt^n 
was extended to persons, holding limited interests only, common and 
for life or years. From that time therefore, whatever joint tenants 
is the inconvenience of these partial partitions, the* Law g^ e^tg^j^^ 
has been established, that a tenant for years, though he y^y ^^^ ^2 
has only that limited interest, may compel partition by //tfn.8^ toU- 
writ ; and if that is clear, a Court- of Equity *cannot upon mited intc- 
the inconvenience of a temporary partition permit a dc- ^'leaw ; and 
murrer to a bill by a Plaintiff, having a quantity of inte- the aame right 
rest, that would entitle him to the writ. in equity by 

From the general authorities nothing is to be found ^*** *•*' ^^ 
contradicting this ; and there is something to be collected, ' 
which confirms it. In the case of Wells v. Slade^ (a) The 
Lord Chancellor says, "At all events you are entitled to [ 556 ] * 
" a partition during the life of the tenant for life ;" cer* 
tainiy conceiving, that there may be a limited partition dur* 
ing a tenancy for life ; and I cannot perceive any distinc- 
tion in this respect between such an interest and a term 
of years : both give equal tide to the writ under the Su- 
tute 32 Henry 8. 

In the case of Turner v. Morgan, (a) The Lord Chan' 
cellor says, " It cannot be denied, that a partition is due 
^^ now under the Statute, to divide this species of inhe* 
^ ritance ; and I know no rule but by considering the 
^ Commission as due in a case, where 'the writ would 
** lie ;" certainly referring to the rule of Law, by analogy 
to which the conduct of a Court of Equity should be re* 
gulated : these authorities establishing the principle, that 
a rule of this kind, involving the right of an individual, 
should be the same in both Courts ; and therefore tenant 
for years, if he would be entitled to partition at Law, 
ought to have it in Equity. 

The only authority, that appears to consider the pro- 
ceeding by a bill for partition as matter, not of right, but 
of discretion, is a passage in Cartwright v. Pulteneyi(b) 
where Lord Hardw'tcke says, " the Plaintiff must showa 
** title in himself in a moietyi and not allege genecally, 

r^) 6 rcf . 498. 

CaJ p. 556. 8 ret. 143. f *J 2 Ms. 236. 

(1) •ICofuilm'T. B^ioFt^ S Frtem. 36. 
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1813. *^ that he is in possession of a moiety ; and this is stricter 

\^>n>J ^^ than a partition at Law where seisin is sufficient." 

BAuirs This must be taken with the context. It is stated to be 

V. discretionary^ where there are suspicious circumstances 

Na8h. *^ ^1^^ PlaintiiF's title : as in that case a suspicion of * for- 

in EaSwTo S^^Y' Where the legal title is under such suspicious cir- 

refuse pariU cumstances, a Court of Equity may well pause in direct- 

tion upon a ing partition : but if the title is clear, a partition is mat* 

5u^^^b^"*f ^^ of right; and it is expressly stated in Farier v. Ge- 

clear as the ^^'"^y (^) that there is no instance of not succeeding in 

writ would lie, such a bill, but where there is not proof of tide in the 

the Commis- PlaintiflT; and in the case of Cartwright v. Lord Bathy the 

right ^"* "^ 9°"^^ save leave, and time /or the PlaintiflF to make out 

r * SS7 1 ^*® title. 

t J Therefore both upon principle and authority this Plain- 

tiiF's title to the term being clear, and liable to no objec- 
tion, he is under no necessity of making the owner of the 
inheritance of this tenth share a party : nor would it be 
proper to do so; against whom.no relief could be had, 
and the discovery would be useless. Thp Plaintiff is 
therefore entitled to the same partition here, to which he 
would clearly under the Statute be entitled at Law. Upon 
these grounds this demurrer must be overruled. 

CaJ Jmb. 236, 
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band and wife ; if she survived, for 
her heiis and executors : if he sur- 
vived, according to her appointment 
by will ; in default thereof a limi- 
tation over as to the real estate $ 
and, as to the personal, to her exe- 
cutors, the wife cannot; during the 



coverture, bind tlie ca]Htal, surviv- 
ing to hen Lee ▼. Ma^eridge* 
PageU9 

2. As to the effect of her subs^vent 
undertaking, when sole, to pay her 
bond, given during coverture, the 
creditor was left to Law. Lee v. 
Jduggeridge. 119 

3. Where a married woman stipulates, 
that in the event of her surviving 
the pr(^rty shall be her's, reserv- 
ing no power of disposition over it 
during the coverture, there are no 
means, by which she can dispose of 
it, while covert. 123 

4. Material representation in the cir- 
cumstances of a person contracting 
marriage, made good even at the in- 
stance of persons concerned in 
fraudttlentiy defeatii^ such repre- 

' sentation. 355 

5. Husband can dispose of his wife's 
property in expectancy against every 
one but the wife surviving. 405 

See Practice 27. Sbttlemrkt 2. 
Ward of Court 1, 2. 

BASTARD. 

1. Illmtimate child cannot take by 
the oescription of child of his repu- 
ted father until he has acquired the 
reputation of being such child. 452 

2. Bastard may tdie by purchase, if 
sufficientiy described; and having 
acquired the reputation of the child 
of that person. 466 

i^ee Devise 5, & WaL 11. 

BILL OF FORECLOSURE. 

1. Time enlarged for appearance to a 
bill of foreclosure under Stat 5 Oeo. 
2. c 25 : notice in the Parish Church 
having been prevented while under 
repair* S^wks v. Broome. 305 

BILL OF INTERPLEADER. 

1. Sheriff* levying upon goods alleged 
to be in settlement, cannot maintain 
a bill of interpleader. Slingsby v. 
BouUon. 334 

2. Plaintiff in a bill of interpleader 
admits a title against himself in all 
the Defendants; and cannot say, 
that as to some he is a wrong-doer 

334 
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BOND. 

1. Under a ioint tod several bond, the 
obligee, though he miffht have seve- 
ral executions, could not biinc a 
joint and also several actions. I\65 



C. 

CHARGE. 
See Trust 5, 6. 

CHARITY. 
See Trustbs 7. 

CHARITABLE USES. 
See Corporation 2. 

COMMISSION. 
See Bankrupt 71. 

COMPENSATION. 
See Vendor and Vendbb 1. 

CONDITION. 

1. Condition reqairiii|; the consent of 
executors to marriage not applied 
to a daughter, married in the testa- 
tor's life with his consent or subse- 
quent approbation. PameU V. Lytnu 

479 

2. That fact not being proved, an in- 

2uirj was directed. Pamell v. 
iyon, 479 

See Legacy 1. 

CONFIRMATION. 

Su Corporation 4. Lessor and 
Lessee 5. 

CONSIDERATION. 

See Settlement. 1. 

CONSTRUCTION. 

1. Construction of deeds: first, that 
a provision for payment of ^^the 
"just pro[Nirtion or share" of all 
debts, owing from one partner 
jointly and as a partner, referred, 
not to the contnbution as among 
the partners, but to what with refer- 
ence to the state of the partnership 
funds, and the ability of the other 
partners, he may eventually be call- 
ed onto contribute to the joint debts; 



so as they may be fiilly (wid : se- 
condly, tHat under a provision for 
debts of various descriptions no pre- 
ference was intended } which must 
be clearly shown: otherwise the 
Court favours equal nayment : third- 
ly, a reference taa deed of a specifi- 
im! date, there bein^ two of the same 
date, one executed at that time, the 
other subsequently, was in the abr 
sence of positive evidence, and aided 
by circumstances, applied to the 
former. Wadeeon v. Richardecn* 
Page 103 

2. Construction of a clause, ^ving 
trustees liberty to forbear enf&cing 
payment; that it was for their in- 
demnity ; as if with a view to insol- 
vency, it might amount to fraud* 

179 

3. As to the effect of the words ^ be 
^ the same more or less" in a par- 
ticular of sale, 4fuery. 576 

4. ^ Child," &c. primd fade means 
Intimate. 462 

5. ^ect of a private Act of Parlia- 
ment, declanng an estate vested in 
trustees and their h^irs in trust to 
sell, discharged from the trusts of a 
settiement ; devesting the legal fee 
outstanding under a prior settie- 
ment Buuock V. FladgaU* 471 

See Devise 3. Evidence 4. Will 5. 

CONTEMPT. 

See Practice 9. 12. 16. Settlement 
2. Ward ov Court 1, 2. 

CONTINGENT REMAINDER& 
See Devise 7. Trustee 4, 5, 6. 

CONTRIBUTION. 

1. Contribution enforced amonf As- 
signees in Bankruptcy toreinumrse 
a payment by one under an order 
for a loss occasioned by their joint 
act; and the objection, that the De- 
fendants acted only for conformity 
upon the representation and advice 
or the Plaintiff*, did not prevail. 
Lingard v. Bromley, 1 14 

2. No contribution between- wrong- 
doers upon entire damages for a 
tort 117 

See Partnership 1. 
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CONVERSION. 
1* Where a testator means to convert 
real estate into personal for a par- 
ticular purpose, if that purpose can- 
not be served, the Court will not 
infer any other purpose. Page 175 
8u Money S. 

CORPORATION. 

1. Whether a Corporation, consisting 
of numerous Goyemors, would be 
bound by the acquiescence of some, 
standing by, permitting expendi- 
ture, &c. ^uery, JUdchery. found- 
ling HospUaL 188 

2. General right of Corporations, of 
whatever nature, at Law, to idie- 
nate their lands, held in fee, sub- 
ject, as to Ecclesiastical Corpora^ 
tions, to the restraining Statutes; 
and no instances of a trust attached 
upon the ground of misapplication, 
as not to Corporate purposes, ex- 
cept the case of Corporations, hold- 
ing to charitable uses. Mayor and 
CommanaUff of ColehesUr v. Low- 
tin* 826 

S. Whether such a jurisdiction pre- 
vails in other cases, upon an appli- 
cation to purposes clearly not Corpo- 
rate, Qtterv. Mayor and Common' 
aity ofCaleheoter v. LowUn. £26 

4* A bifi on that ^und impeaching 
securities as obtained under an abuse 
of trust by the select body of tilie 
Corporation of Colchester ^ using the 
Common Seal for raisinj^ money to 
defray the expense of actions against 
the Mayor and Town Clerk, reh- 
tive to elections of the Recorder and 
a representative of the Borough in 
Parluunent, dismissed upon various 
subsequent transactions, especially 
an awaril, binding the Corporation 
at large through the select body, 
acting with authority, and upon a 
iair question, whether the purpose 
was Corporate or not. Mayor and 
Commonalty of Coldieeter v. Low 



COSTS. 
1. Costs do not fdlow the event of 
the suit; where a fair question is 
raised. Staines v. Morris* 8 



2. Though, by analogy to the Law, 
costs do not follow a decree for 
dower» merely, they werejriven up- 
on vexatious resistance. 9rorgain'T* 
Ryder. Page 20 

3. Defendant to a bill to perpetuate 
testimony entitled to his costs im- 
mediately after the Commission exe- 
cuted, upon the allegation that hm 
did not examine any witnesses* 
Foulds V. Midgley. 138 

4. Costs upon a groundless imputa- 
tion of fraud. Mayor and Common" 
alty of Colchester v. Lowten. 226 

5. Pull costs on a demurrer allowed 
to a third bill for die same cause, 
under the G^eral Order, 1794,' 
upon a subsequent api^icatioii. 
Griffith V. Wood. SOT 

6. A re-sale on openinv biddings pro- 
ducing a considerame increase of 
price no eround for costs to the 
person, who opened the Uddinn. 
Trefusis v. ainion. XI 

8ee EvrDENCE 3. Pastitiof 4, 5. 
Patkmt 3. Praotiob 4. 12. I6i» 

COVENANT. 

1. Under a contract for the assign- 
ment of a term, whether from the 
original lessee, or a mesne As- 
signee, the purchaser must cove- 
nant for indemnity against payment 
of rent and performance of cove- 
nants ; though he cannot have a co- 
venant for the title from the as- 
signor; as being an executor ; and 
also by express stipulation. Btaines 
V. Morris. 8 

Bee Bankrcftcy 42. Imjunotiok 6. 
Lessor and Lksseb 1. 



D. 

DEBTS. 

Ske CoMsmuon'oN 1. Dbvisk 4. 

Trust 5» 

DECREE, jifo eonfosso. 
See Praotiob 10. 

DEPOSITIONS, 
fitse Practiob 2. 18, 19. 
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DEMURRER. 
Ste Bankrupt 76. Mortgage 2. Par- 
tition 1, S. Praotioe so. 

DEVISE. 

1. Devise of real estate, though in 
form residuary, is specific. I^age \75 

5U Provisions of the Statute of Frauds 
as to the execution of contracts con- 
cerning land devises. 207 

S. Construction of a devise in fee sub- 
ject and chargeable with Annuities, 
upon the intention collected from 
the whole will a beneficial devise, 
and not a trust reaultin^ to the heir 
as to the surplus beyond the Annui- 
ties. King'f.Demson. 260 

4. Distinction between a devise, charg- 
ed with debts, and on trust to pay 
debts. The former a beneficial de- 
vise subject to the particular pur- 
pose ; the latter limited to the par- 
ticular purpose; and therefore the 
interest not exhausted a resulting 
trust for the heir. 272 

5. Under a devise by a married man, 
having no legitimate children, '^ to 
" the children which I may have by 
" j}. and living at my decease," na- 
tural children, who had acquired the 
reputation of being his children by 
her before the date of the will, en- 
titled, as upon the whole will in- 
tended and sufficiently described ; 
rejecting as a description of the de- 
visees, passages in a written book, 
unattested, of which probate was 
admitted, under a reference in the 
will to the ** observations and di- 
>^ recttons, which I shall leave in a 
written book." WiUcinson v. Adam, 

422 

6. Whether, if there were also legiti- 
mate children by the same mother, 
they could^take together under the 
same description ; and whether fu- 
ture illegitimate children can take 
under any description in a will, 
^uieiy. Wilkinson v. Adam. 422 

7. Devise to trustees, their heirs, &c. 
for the life of the devisor's son, to 
support contingent remainders, in 
trust to permit nim to receive the 
rents for life, and after his decease 
to his first and other sons in tail : an 

Vol. I. 



equitable estate in the son : the legal 
estate in the trustees, with a legal 
remainder to the first and othersons. 
Biscot V. Perkins, Page 485 

DISCOVERY. 
See Bankrupt 78. Relief 3. 

DISMISSION. 

See Practice 29. Spboivio Psiuporx- 

ANCte 6. 

* DOWER. 

See Costs 1, 2. 



E. 

ELECTION, to sue. 
See Practice 24. 

EVIDENCE. 

1. Distinction between examination 
de bene esse, and perpetuating testi- 
mony. 139 

2. Application for examination to cre- 
dit, regarded with great jealousy: 
confin^ to facts affecting credit^ 
and character only ; and not material 
to what is in issue. 153 

3. On appeals and re-hearing addi- 
tional evidence permitted m some 
instances. If the rule is so, it must 
be subject to costs. 153 

4. Construction of a contract; that a 
reference of the expenses was con- 
fined to the expense of the convey- 
ance: but the evidence of the At- 
torney was admitted for the Defen- 
dant to prove the intention of bodi 
INirties, accordinff to verbal instruc- 
tions, that the P&intiff, the purcha- 
ser, should also pay the expense of 
making out the Defendant's title. 
Bamshottom v. Oosden. 165 

5. Parol evidence of declarations by 
the auctioneer at the sale, war- 
randng the quantity received in op- 
position to a specinc perfonnance^ 
on the ground of fraud : not to en- 
force performance, ffineh v. Win' 
Chester. 375 

See Agents 2. Spboipio Perform- 
akos 4. 
49 
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EXAMINATION. 

• jSee Evidence 1, 2, 3. 

EXCEPTION. 

See Practice 17. 

EXECUTORS. 

8et Partnership 2, 3. Residue 1. 



FAMILY COMPRPMISE. 

L Family compromise favoured; if 

reasonable, and upon a doubtful 

right ; even in the strongest case ; 

as where one party was drunk at 

the time. Fage 30 

2. Whether upon a mere supposition of 

right) proving erroneous, ^mry, 30 

See Specific Performance 1« 

FORFEITURE. 

Set Lessor and Lessee 3. 

FRAUD. 

1. Bistinction as to fraud in Equity 
and at Law. 98 

2. Marriage settlement of personal 
property in general terms, '^all 
*< moneys, debts, bills, bonds, 
'^ notes,'' &c. No inference of fraud 
from the cancelhition during the 
treaty, upon a fair, moral, consider- 
ation, ot a note, the only instru- 
ment of that description ; the mar- 
ris^ not taking place upon a re- 
presentation of uie particulars or 
amount. De JUknneville v. Cramp- 
tofL 354 

See Construction 2. Costs 4. Spe- 
cific Performance 5. 

FRAUDS, (Statute of.J 
Set Devise SL 

H. 

HEIR. 

Set Trust 7. 



ILLEGITIMATE CHILD. 

See Bastard. 



ILLUSORY APPOINTMENT. 

See Powers 1,2. 7. 

IMMORALITY. 

Set Practice 9. 

IMPLICATION. 
1. Implication. Necessary implication 
impiorts, not natural necessity, bat 
so strone probability, that an inten- 
tion to the contrary cannot be sap- 
posed. Pc^ 4o6 
See Trust 4. 

INFANT. 

Set Bankrupt 69. Mortgage 1. 

Trustee 2. Ward of Court. 

INJUNCTION. 

1. Injunction obtained by obligor in 
a loint and several bond ; the co- 
obligor not a party. Chaplin v. GSm»- 
oer. 16 

2. Execution upon a Joint judgment, 
with notice to the ^eriff of me in- 
junction, and directions to the She- 
riff not to take the Plaintiffin Equity^ 
not a breach of the injunction. 
Chaplin v. Cooper. 16 

3. An injunction, though not to be 
continued with a view to specific 

* performance of an agreement to 
grant a lease, if under a clause for 
re-entry, the lease, when granted, 
would be at an end by the tenant's 
acts, was maintained upon under- 
taking to give possession, when re- 
quired by the Court, and paying the 
rent due, by waiver of the forfeiture^ 
if incurred : viz. distreining for sub- 
sequent rent Gourlay v. Duke of 
Somerset. 68 

4. Whether, even without a rif^t of 
re-entry, the Court, semng a gross 
case or waste and breach of cove- 
nant, not to be indemnified by da- 
mages, would leave the tenant to 
Law, refusing relief, ^iiary. Chmr* 
lav y. Duke of SamersH. 68 

5. Under a bill by some partners in 
a joint concern on behidf of them- 
selves, and the others, three hun- 
dred in number, for a dissolatioo, 
receiver, &c and an account, alleg- 
ing mismanagement by the mana- 
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sen, the Court refused to interfere 
by iDJUDction and the appointment 
of a receiver, in the first instance, 
until they had tried the means of 
redress, provided by the articles. 
Carlen v. Drury. Pa^e 154 

6. Covenant against using premises as 
a shop or warehouse for any trade, 
without license in writing, or per- 
mitting any thing, which may grow 
to the annoyance or damage of the 
lessors, or any of their other tenants. 

Breach, though not a nuisance in 
Law, public or private, beingj an an- 
noyance, not protected by injunc- 
tion: there being no license; and 
permission of one trade not to be 
construed a ^neral license for any 
trade : nor will the Court enter into 
a coinparison, which are more or 
less offensive. Micher v. Foundling 
Hospital. 188 

7. Devise to •S. and her heirs for 
ever, ^ in the fullest confidence, that 
** after her decease she will devise 
" the prooerty to my family," being 
restrainea to an estate for life by 
decree at the RoUs^ the devisee was 
restrained from cutting timber 
nending an appeal. fFrighi v. •At- 

■ Jciha* 313 

8. An answer filed is a sufiicient ob- 
jection to a motion to extend an in- 
junction to stay trial : but, as the 
Defendant submitted to exceptions, 
the order was made : an insufficient 
answer being no answer. Bi^ton 
v. Birch. 366 

9. Injunction against a verdict in a 
joint action dissolved as against 
those Defendants who had answer- 
ed : not as asainst all, pending ex- 
ceptions to the answers of the rest 
Jo^lA v. DouhUday. 497 

10. Injunction not revived pending a 
re-hearing of an order, allowing an 
exception to a report, that the an- 
swer was insufficient 8eott v. Mack- 
intosh. 503 

1 1 • Injunction, restraining an executor, 
claiming under the will, and also by 
a gift from the testatrix in her life, 
from selling upon affidavit of undue 
influence. Edmunds v. Bird, 542 
Bu Bankrupt 78. Phactiok 25. 



INTEREST. 
See Bankrupt 61. Mon^t 1, 2. 

INTOXICATION. 
8ie Lessor and Lessee 5. 

ISSUE. 

See Practice 22. 

JURISDICTION. 

1. Jurisdiction of a Court of Equity 
to order a void deed to be delivered 
up. Page 244 

See Corporation S. Settlement 2. 



LEGACY. 

1. When a period of payment is ap- 
pointed, the subsequent failure, or 
breach even, of an express condi- 
tion, annexed to a legacy, cannot 
affect the right to receive it 138 

2. Legacy, reciting the probability, 
that the legatee was not living, 
upon express condition,, that he 
shall return to England and per- 
sonally claim of the executrix or in 
the Church Porch, if he shall not so 
claim within seven years, to be pre- 
sumed dead, and the legacy to fall 
into the residue. Talk v. Houlditch. 

248 

3. The legatee not having returned, 
and dying abroad within seven years, 
the legacy was held not due; the 
existence of the legatee, though ap- 
pearing otherwise, being to be prov- 
ed by the puticular means, pre- 
scribed; ana therefore not within 
the cases from the Civil Law, where, 
the end being obtained, the means 
were not essential. TuUc v. HouU 
ditch. 248 

4. Objections of form, that the Plain- 
tiff originally claiming under a spe- 
cial assignment, by wa^ of supple- 
ment set up a different title, as gene- 
ral creditor, proceeding as such not 
upon proof of his debt, but on the 
mere admission of the executor, 
against a person, accountable to the 
executor tor assets not determined. 
Tulk V. HouUiieh. 248 
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5» Legacy of SOL for a ring not speci- 
fic; therefore carrjing interest with 
other pecuniary legacies. Jijpreece v. 

t^eece. Page 364 

quest to a son of the testator on 
his accomplishinffhis apprenticeship, 
with the uivicienas in the mean time 
for maintenance; and in case he 
shall die before he accomplishes his 
apprenticeship, then ana in such 
case to the other children. 

The l^cj lapsed bj the death 
of the legatee, having accomplished 
his apprenticeship in the testator's 
life. Humberstone v. Stanton. 385 

7. Bequest over in case of the death 
of a legatee before a certain period, 
takes effect on his death within that 

. period during the testator's life. 

388 

8. iame hj death of tlie legatee in 
the life ot the testator, though hav- 
ing survived the period, at which 
the le^y was to vest: tliat event 
not being provided for. 389 

8u Residue 1. Trustes 1. Will 8. 

LESSOR AND LESSEE. 

1. Lessee under express covenant to 
pay the rent, and perform the cove- 
nants, liable during the whole term, 
notwithstanding assignments. 1 1 

8. Distinction as to Assignee ; though 
liable durii^ his own possession. 1 1 

S. Under a right of re-entry upon un- 
der-letting an advertisement does 
not work a forfeiture ; but was made 
the ground for imposing terms. Oour- 
lay V. Duke of Somerset. 68 

4. Covenant not to assign without li- 
cense, once dispensed with, the con- 
dition is gone, both in Law and 

auity : but the principle question- 
e, and not to be extended: for 
instance, to a mere act; where the 
license is to be in writing. 191 

5. Lease set aside with costs ; as ob- 
tained bjr the contrived and habitual 
intoxication of the lessor, immedi- 
atelv on coming of age, at a very 
inadequate rent ; and acts of confir- 
mation held not sufficient Say ▼. 
Barwiek. 195 

See CovenXnt 1. Injunction 4. 6. 

SPECIFIC PsaFORMANOE 2. 



LETTER MISSIVE. 

See Practice 25* 

LICENSE. 
See Injunction 6. Lessor and Les- 
see 4. 

LIMITATION. 

1. limitation over after a limitaiion, 
which never took effect, established; 
not operating as a condition prece- 
dent. Meadows v. Parry. Page 124 

LIMITATIONS, (Statutes of. J 

1. Length of time adopted in Equity 
by analogy to the Statute of iSimi- 
tatioas. 559 

2. Mere demand, without process 
or acknowledgment, not sufficient 
against the Sutute of limitations. 
^^ 540 

LUNACY. 

1. Commission of Lunacy the soliject 
of discretion ; regulated solelv by 
tlie benefit of the lunatic, widi re- 
ference to the care of his person 
and property : not of course, there- 
fore, upon the mere fact of lunacy. 
Tomlinsonf Ex parte. 57 

S. The nearest relations, though op« 
posing a Commission of Lunacy, 
shall nave the carriage of it. If grant- 
ed ; unless some reason to the con- 
trary. Thndinson, Ex parte. 57 

3. Sentence of the Ecclesiastical 
Court* unnecessary; the marriage 
being void; as in the case of lu- 
nacy. Ex parte Turing* 140 



M. 

MAINTENANCE. 

SU PiN-MoNET 1. 

MARRIAGE. 
See CoNDmoN 1, 2. Lunacy 3. 

MISAPPLICATION, 

See Corporation 2. 

MISTAKE, 
l. An omission in an agreement by 
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mifltake stands on the same ground 
as an omission by fraad. Fage 168 
See Specific P£RFoaicANC£ 5. 

MODUS, 

See Tithes 1. 

MONEY. 

1* After the usual decree for an ac- 
count, order on motion to pay into 
Court the amount of the principal 
sums, admitted to be due by exami- 
nation upon interrogatories: not ex- 
tended to interest. Woody.Downes. 

49 

3. Order on motion to pay into Court 
a principal sum, with interest ; ad- 
mitted by the answer to have been 
made to a greater amount 50 

3. Clear rule in Equity, tiiat, where 
real estate is directed to be convert- 
ed into personal for a purpose, which 
fails either wholly or partially, to 
that extent the money is considered 
real estate. 174 

MORTGAGE. 

1. Inquiry directed, in case the mort- 
gagees consent to a sale, whether it 
will be for the benefit of the infant 
heir of the mortgagor. Jdondey v. 
Mmdey. 222 

2. Demurrer to a bill for redemption 
of a mortgage upon twenty years 
possession by the mortoigee over- 
ruled, upon allegation of admission 
of the mortgage title within that 
period. Hodle v. Htaley. 536 

NE EXEAT REGNO. 

1. Writ of «Ve exeat re^no granted 
against a person, generally resident 
in Ireland; and in this country only 
for a temporary purpose ; under the 
circumstances, that a balance was 
sworn to, for which bail might have 
been had; that the PlaintiflTs had 
filed a bill in Ireland^ where the 
transactions arose, for an account; 
and a proposal of reference. Haw- 
den V. i^og'^rs. 129 

2. The writ discharged on giving se- 
curity. Howden v. Rogers. 129 

3. «Ve ejeeat regno granted : the De- 
fendant's general residence being in 
the Wea Jndie$^ &c. 135 



4. Writof JWftvenir^^^dischar^d 
with costs: having issued against 
the* Captun of an ^ast India Ship, 
when just sailing for Jfidui, after a 
considerable residence in this coun- 
trv. Diek v. SwinUnu Fage 371 

5. Writ of. «Ve exeat regno, a great 
prerogative writ, applied to the pur- 
pose of equitable bail. 373 

NEXT OF KIN. 

See Residue 1. 



0. 

OUTLAWRY, fPfca of. J 
See Pleading 1. 



P. 

PAPERS. 

See Soucrroa's Bill 2. 

• PAROL EVIDENCE, 

iSee Evidence 4, 5. Specific Per- 
formance 5. 

PARTITION. 

1. Bill for partition by lessee for years. 
Baring y. Mah. 551 

2. Demurrer, for cause, that the bill 
stated the Defendant's estate not 
with sufiBcient certainty, viz. that he 
" is seised in fee, or otlierwise well 
^ entitled to," and ore tenuSf that 
the reversioner was not a party, 
overruled. Baring v. JVI^A. 551 

3. No objection to partition from the 
minuteness of the interest, the in- 
convenience, difficulty, or reluc- 
tance of the other tenants in com- 
mon. 554 

4. Uoder a bill for partition no costs 
to the hearings 554 

5. Costs of the partition and convey- 
ance in proportion to the interests. 

554 

6. Concurrent jurisdiction of Equity 
upon partition. 555 

7. Partition between tenants in com- 
nu»n and joint tenants by Stat. 31 
Hen. 8 : extended by Stat. 32 Hen. 
8, to limited interests, for life or 
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J rears; and tlie same ri^t in Equity 
\y bill as at Ijaw bj writ. Page 555 
8. Discretion in Equity to refuse par- 
tition upon a suspicious title : but, 
if clear, as the writ would lie, the 
Commission is due of ri^ht* , 556 

PARTNERSHIP. 

1. As to the legality of a partnership 
of sixteen hundred shares, (See 
Stat. 6 Geo. 1. r..l8. s. 18,) and, if 
leg;al, the capacity of some to sue 
for a dissolution on behalf of the 
rest, and as to the necessity of an 
offer of contribution to losses, &c. 
Query. Carlen v. Drury. 154 

2, Surviving partner, being executor, 
not entitled without express stipu- 
lation to any allowance for carrying 
on the trade after the testator's 
death. Burden v. Burden. 170 

S. Allowed expenses, actually incur- 
red under an erroneous conception, 
that he was sole proprietor by pur- 
chase from his co-executors; set 
aside as a tH'each of trust; though 
honajlde. Burden \. Burden. ItO 
See Injunction 5. 

PARTY. 

1. Rule that a mere witness, having 
no interest, ought not to be a party. 

550 

2. Exceptions to that rule. 550 

See Injunction 1. 

PATENTS. 

1. Patent granted for an improved 
8team-en$;ine; as not infringing upon 
an existing patent. Ex parte Fox. 

67 

2. If the improvements could not be 
used without the engine, for which 
a patent had been granted, they 
must wait the expiration of that pa- 
tent. Ex parte Fox. 67 

5. No costs, where the caveat was not 
unreasonable. Ex parte Fox. W 

PIN-MONEY. 

1.- Pin-money subject to the property 

tax; not to a deduction for alimony; 

as it is clear of maintenance. Ball 

▼. Coutts. 292 

PLEADING. 
!• No plea of outlawry in a suit for 



the same duty or thing, fw which 
relief is sought by the bill. Philips 
V. Gibhom. Page 184 

2. Bill for an account under covenant 
upon sale of good-will not to carry on 
tlie trade. 8caU v. Mackintosh. 503 

3. The usual course a Ull of discorerr 
for an actipn. SeaU v. Mackintosh. 

503 

4. Plea with an exception not requir- 
ing a reference to the answer, al- 
lowed. Howe V. Duppa. 511 

5. To a bill to set aaiae a conveyance 
for fraud, &c. plea of title para- 
mount, under a former conveyance 
of all the estate and interest, under 
which the naintiff claimed, allowed. 
Howe V. Ihippa. 511 

6. Plea, with exception of matters 
after mentioned, bad. 514 

POWERS. 

1. Appointment of 2002. stock, thoufi;h 
a very unequal proportion of the 
fund, held not illusory. Buieher v. 
Butcher. 79 

2. The (|uestion, whether an appoint- 
ment is, or is not illusory, must be 
determined upon the circumstances 
of each case, according to a sound 
discretion : the power, however large 
the terms, being in some degree 
coupled with a trust : but an equal 
distribution is not required: nor 
any reason for the inequality; un- 
less a share is clearly unsubstantiaL 
Butcher v. Butcher. 79 

3. Under a general power of appmnt- 
ment among all ttie children by deed 
or will from time to time, &c. in 
default of appointment, eaualhc» at 
twenty-one, occ. the death of one 
above that age does not prevent 
an appointment to the survivors. 
Butcher v. Butcher. 79 

4. Appointment void as far as it ex- 
ceeds, the power: viz. to grandchil- 
dren under a power to appoint to 
children. Butcher v. Butcher. 79 

5. Appointment to a deceased child, 
or its representatives, void. 91 

6. The old practice of executing a 
power of appointment, after the 
death of one ot the objects, by giving 
part to the survivors, and letting the 
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rest go, as in de&nlt of appointment, 
among all, incorrect Page 92 

7. Various contradictions upon the 
subject of illusory appointments. 

97 

8. Power to appoint estates to be pur- 
chased with money produced by 
the sale of other estates well execu- 
ted br an appointment opentting 
directly on the original estates. 
Bullock V. Fladgate. 471 

9. Power to appoint an estate includes 
a power to dispose of the estate and 
appoint the produce. 478 

10. The same effect has been given in 
the more doubtful case of a power 
to charge ; and a power to appoint 
the money, produced by an estate, 
directed to be sold, has been consi- 
dered as a power to appoint the es- 
tate itself. 478 

See Settlement 3. 

PRACTICE. 

1. Reference of title before decree 
only, where the title alone is dis- 
puted; refused, therefore where the 
purchaser on other grounds resisted 
performance. Bluth ▼• Elmhirst* 1 

2. Depositions, taken de bene ess«, 
upon the incapacity of the witness, 
from a bodily injury, to attend a 
trial at Law not published ; as they 
could not be readf without proof at 
the trial, that the witness was then 
unable to attend: but on the affida- 
vit of the Surgeon as to the proba- 
bility of his attendance, an order 
was made for the officer to attend 
at the trial with the ori^nal depo- 
sition^; to be tendered ; if the inca- 
pability of the witness to attend 
should be proved. Jhidrews v. Pal- 
mer* 21 

S. Order, that Defendant, a prisoner 
in J^Tew^ate under sentence for for- 
gery, being brought up fur want of 
answer, should be turned over to 
the Fleet; and then earned back to 
J>rewgate with his cause. Moss v. 
Broum. 78 

4. Commission to examine to credit 
should be executed before decree. 

Costs given on that ground. 
Whites. Firnell 151 



5. Order for time to 'answer not cor* 
rected by extending it to the usual 
order for time to plead, answer, or 
demur, not demurring alone. Phi" 
Mvs V. Gibhom. Page 184 

6. Ordec to withdraw rejoinder, and 
rejoin de novo; for the purpose of 
giving notice of intention to dispute 
an act of Bankruptcy, under the 
Stat. 49 Geo. 3. c. 121 : by analogy 
to the practice at Law to permit a 
plea to be withdrawn!; reauiring, 
according to thepractice in the Ex" 
chequer^ the amdavit to state the 
deponents information and belief, 
that it is essential to the justice of 
the case. Berks v. Wigan. 220 

7. Reference of title before answer: 
there being no other question, and 
the parties undertaking to do all 
such acts for the purpose of execut- 
ing what the Court tninks right, as 
if the answer was in, and the cause 
brought to hearing. Balmanno v. 
Lumey. 228 

8. Direction, if the report '^hall be 
against the title for compensation ; 
refused as to indemnity. Balmanno 
V. Lumley. * 228 

9. Immorality, as such, not punished 
in Equity: but consider^ in punish- 
ing contempt. 298 

10. llie process to obtain a decree 
fro confesso not applied to a pri- 
soner in Mwgate under a criminal 
sentence; wlio, if brought up by 
habeas corpus^ must be remanded 
immediately; and cannot, as in a 
civil case, be turned over to the 
Fleet cum causis^ subject to the fur- 
ther process by alias habeas corpus^ 
&c Moss V. Brown. 306 

11. Order to dismiss the bill for want 
of prosecution, thouc^h regular ac- 
cording to the present practice, not 
requiring notice, if before replica- 
tion, not the Six-Clerk's Certificate 
at t)ie time of making the motion, 
discharged without costs upon tiie 
Defendant's laches. Brown v. Byne. 

310 

12. Defendant in contempt, under an 
order for a messenger, putting in an 
answer, to which exceptions were 
allowed. Plaintiff, not having accept- 



TABLE OF CONTENTS. 



ed costs, may immediatelv proceed 
upon the old process, without sub- 
poena or notice for a better answer; 
Dut if in custody, the process dis- 
charged pending the reference by 
tender of costs. Boehm v. De Tea- 
let. Pa^e 324 

13. In a case of doubtful practice fur- 
ther time to answer allowed on 
terms. Boehm v. Be Tastet. 324 

14. Effect of continued practice against 
an Order of Court 327 

15. Repeated decisions, forming a 
series of practice, maj amount to 
the reversal of an order. 328 

16. After answer reported insufficient, 
Plaintiff' may proceed upon his old 
process of contempt witnout a new 
order, if he has not accepted costs. 
Coulson ▼. Graham. 33 1 

17. The practice in the Master's Of- 
fice to report an answer insufficient 
generally, upon establishing one ex- 
ception without entering into more, 
corrected. Rowe v. Qmgemu 331 

18. Ordftr to read on a trial directed 
at Law, depositions of witnesses, 
proved by affidavit, from age and 
mfirmity, incapable of attending 
without great clanger of death, with 
liberty to examine them on interro- 
gatones, and tlie depositions of 
such other persons as should be prov- 
ed at the trial to be dead, or un- 
able to attend : such order, whether 
to be made in Equity, or left to the 
Judge at Law, depending on sound 
discretion. Corhett'f, CarbetU 335 

19. Witness being proved unable to 
attend' a trial, ancillary to a suit in 
Ec^uity, the depositions may be read 
without an order : but not without 
producing the bill, answer, and all 
proceedings. 336 

20. Reference of title before decree, 
refused, whtre the purchaser on 
other grounds resists a performance 
of the contract. Paton v. Sogers. 

351 

21. Notice of motion to dismiss the 
bill for want of prosecution, tliree 
terms havine elapsed after answer 
without replication, not necessary : 
nor the Six-CleHc's Certificate on 
the motion, if produced to Register ^ 



when the order is drawn up. Tke 
JUtorne^'General v. Fineh. P. 368 

22. Practice of the Court of ConimoK 
Plats to examine the affidavit to 
hold to bail, reducing the bail accord- 
ingly, lately adopted by the Court 
ofltifig's Bench. 373 

23. An issue directed, liberty for each 
party to examine the oth^r refused 
without consent Howards. Braith- 
waite. 374 

24. Su^stion, that the Defendant is 
doubly vexed by suits in Equity and 
at Ijaw for the same niatter, ascer- 
tained by reference to the Master. 
Boyd V. Heinaselman. 381 

25. The rig^t to the letter missive 
and copy of the bill is privilege of 
Peerage, not of Parliament: atSu:h- 
ing therefore to all Scotch and Irish 
Peers. 

Injunction therefore, or other pro- 
cess, not so accompanied, is ineffec- 
tual. Lord JHUsingtoun v. Earl of 
Partmore. 419 

26. In the undertaking to speed the 
cause upon the motion to dismiss 
for want of prosecution the term in- 
cludes the vacation. Findlay v. 
Wood. 499 

27. Form of separate examination of 
a married woman, taken by Com- 
mission^ Tadmrgh'*s Case. 507 

28. Reference before decree confined 
to the case of title. Where there 
was a further subject of dispute, 
under a claim of compensation, it 
was refused with costs. v. 
SkelUm. 516 

29. Order to amend the bill, not serv- 
ed or drawn up, cannot prevent the 
motion to dismiss for want <^ pro- 
secution. Morris v. Owen. 523 

30. After demurrer overruled, order 
of course for a month to plead or 
answer. Ghriffith v. Wood. 541 

See Answer 1, 2» 3. Bankrupt 70. 
Costs 1, 2, 3. Injumction 9. Mo- 
N&T 1, 2. 

PRESUMPTION. 
See Trustee 2. 

PROPERTY-TAX. 
See Pin -Monet 1 . 
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PUBLICATION. 

See Praotios 2. 

PURCHASER. 
JSke CovENAMT 1. Practiob 1. 7, 8. 

M. 28. AND Ykm DOR AHD V KNDJU. 



R. 

RECEIVER. 
1 • Receiver granted before answer up- 
on the IhII of a parchaser pendente 
lite: viz. a suit instituted bj the wife 
of the vendor; claiming under a set- 
tlement, voluntarv, as being after 
marriage. MeUatfe v. Pulvertoft. 
Page 180 

RECOVERY. 

See Trustee 4. 

REDEMPTION. 

See Mortgage 2. 

RE-HEARINO. 

Set EvioENOE 3. 

RELIEF. 

1. Principle of Equity, that the de* 
mand of relief should be prompt. 

246 

2. Distinction, whether, thoujgh it 
would be difficult to maintain un- 
der that principle upon the loss of 
other remedies a security invalid in 
Law and Equity, the Court would 
take away that benefit. 246 

S« Plaintiff, not entitled to relief, can- 
not have discovery. dS9 

REMAINDER. 
See Devise 7. 



RESIDUE. 
. Executor with a legacy, or execu- 
tors having equal legacies* trustees 
for the next of kin of the residue 
undisposed of; as havinff part eiven, 
they cannot be intended to take the 
whole. 277 

RESULTING TRUST. 
See Devise 8, 4. Trvst S. 7, 8. "" 
Vol I. 



REVOCATION. 
See Wiu. 2, $, 4. 9, 10. 

S. 

SCOTCH MARRIAGE. 
See Settleicsnt 1. 

SETTLEMENT. 

1. A setdement after a marriage in 
Scotland^ not supported against cre- 
ditors in Bankruptcy, as upon valu- 
able consideration oy a re-celebia- 
tion of the marriage in England; 
but it was sustain^ as the consi- 
deration of an agreement to settle 
by the parent of the other parfy. 
ix parte Hall. PageUp 

2. No means of enforcing a settlement 
on marriage of an adult, unless the 
husband seeks to obtain. her pro- 
perty in Court : but, if th^ marriage 
IS contempt, the Court, vindicatmg 
its jurisdistion by imprisonmenty 
compels a settlement. » 300 

S. Under a jrawer to appoint among 
children, interests may be given to 
grandchildren by way of settlement 
with the concurrence of their mo- 
ther, an object of iht power, and her 
husband, tfhite v. St. Barbe. 399 

See Baron and Feme 1. Fbaud 2. 
Ward or Court 1, 2. 

SHERIFF. 
See Bill oy Interpleader 1. 

SOLICITOR'S BILL. 

1. Though the Court will open a So- 
licitor's bill, and order taxation, aff 
ter several years, and a security 
given, or even payment, upon gross 
errors, fraud, or undue pressure, 
where nothing appeared but a trifling 
inaccuracy, ana under other favour- 
able circumstances, the Court would 
not restrain proceeding upon a se- 
curity, obtained while business was 
depending. Cooke v. Settvee. 126 

2. Solicitor iMund to produce papers 
of his client for him, or in case of 
his Bankruptcy for his Assignees, 
though not employed by them in 
the cause, for the purposes of which 
50 
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he received tiiem; but not boand I 
withoat payment to deliver them I 
vp, or produce them in any other I 
bttfflness. Ross ▼. Laughton. F. 349 

SPECIFIC PERFORMANCE. 

1. Specific performance of a parol 
agreement as to land : the effect of 
a family compromise of doubtful 
rights; with part-perfonnance by 
pQise88ion,andimproTement8; and 
acquiescence near nineteen years: 
a diird person being permitted to 
act upon nts conception of the rights, 
not questicMied at the time by the 
Defendant; who cannot object, that 
he acquiesced under expectations 
from that person ; which were in part 
disappointed. 8tockUy v. StockUy. 

23 

ft. Refusal of tenant to execute a lease 
tendered, as satisfied with not as 
repudiating the agreement, is no 
ground for refusing him a specific 
pttformance. Oourlay v. Duke of 
8om»set. 68 

3. Specific performance of a contract 
concerning land not decreed on the 
signature of an agent without autho- 
rity. Howard yi.jBraUhwoiJU. ftOft 

4. Tne Question as to his authority, 
denied by the answer, and by his 
deposition, stating his declaration 
to the contrary at the time of exe- 
cution, to be determined by an issuer 
the evidence of a witness, impeach 
ing the instrument he has attested, 
as a witness to a will, denying the 
sanity of the devisor, &c. being ad- 
missiole; but to be received with 
the most anxious jealousy. Howard 
T. BraUhwa^. ft02 

5. Dbtinction between the admission 
of parol evidence to support, or re- 
sist, the specific performance of a 
contract for land : admissible for the 
latter purpose upon mistake and 
surprise as well as fraud ; not to 
vary, add to, or explain the written 
contract Clowts v. Higginswn. 59A 

6. Upon the amUguous terms of a 
eontract, as includins; or excluding 
the timber, the purchaser's bill for 
specific performance dismissed ; and 
having tnroog^t insisted upon his 



construction he was not permitted 
to conmel ti^ vendor to convejupon 
the term» he originally offered. 
CUxwts V. HMgimmu Pa^e 524 
7. Specific performance discretionary. 

Bee Bankrupt 76. Evidenob 4, 5. 
Injunction S. Truste« 4. Vki- 
. dor and vsndsb 3. 

STOCK. 
See Bankrupt 4ft. 

SUPERSEDEAS. 
See Bankrupt 3, 4. 6, 7. 9, la IS, 
14, 15. 17, 18. 28. 31. 35. 39. 49. 
63.71. 

SUPPLEMENTAL ANSWER. 
, See Answer 1, ft. 

SUPPLEMENTAL BILL. 
See Bankrupt 70. 

SURPRISE. 
See Spbcifio Performanob 5. 



T. 

TIMBER. 

See Injunction 7. 

TITHE& 
L Account of vicarial tithes decreed 
against a modus of Is. per acre for 
each acre of nuu^h land for tithe of 
hav and all other vicarial and small 
tithes: the Vicarage appearing to 
have been establish^ b j endowment 
in 1367, within legal memorj. 
ScoU V. SmUh. 1^2 

TITLE. 
See Vendor and Vkndss 5. 

TRLiLATLAW. 
See Pragtics IB, 19. 

TRUST. 
1. Order under the Statute 36 Oeo. S. 
c 90, upon proof, that one trustjp 
was abroad, an absconding Bui- 
nipt, and not likely to return, that 
the remaining trustee should tcsm- 
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for stock ihto the names of himself 
.and another person appointed a co- 
trustee. ffiUiamsY.Bird. FageS 

& Devise in trust, subject to the 
charges, to permit Ji, to receive and 
take therentsandprofitsfor life: whe- 
ther not a use executed, ^ery. 137 

S. Deviae after pajment of debts, le- 
nuaes, &c. of specific freehold and 
leasehold estates, to JS. sublect to 
encumbrances; and of all otner his 
freehold and leasehold estates, to- 
gether with all his personal estate, to 
tnistees,tosell; and outof the money 
in the first place to pay their expenses 
in execution of the will or trusts ; 
and without further disposition ap- 
pointing the trustees executors. 

A resulting trust as to the pro- 
duce of the real estate for the neir 
at law. Hm V. Cock. 173 

4. Trust bj implication without the 
word^trust'^ fi73 

5. Devise, after a direction that all tiie 
debts shall be paid, amounts to a 
chaq^^. 274 

6. Distinction between a direct trust 
and a charse ; though enforced in 
Equity much in the same way. 276 

7. No resulting trust for an heir taking 
a benefit in the will ; but subject to 
circumstances. 278 

8. Devise of freehold estate in trust to 
sell and apply the money towards 
paymeni of the legacies : the residue 
of the personal estate after payment 
of debts, legacies, &c. upon trust to 
convert all the said residue of his 
personal estate into ready money, 
to be laid out in freehold proper^, 
to be settled. 

^ The personal estate leaving a i«- 
sidue beyond the charges, the real 
estate a resulting trust for the heir 
at law; and charsed with the lega- 
cies» not primarily, but only as an 
auxiliaiT rand to the personal es- 
tate. Mutgham V. Mason, 410 
8u CoNSTRuonoK 5. Corporation 
2. 4. Devisx 7. Trustee. 

T. 

TRUSTEE. 
1. TnMtee, dying nineteen months 



after the testatrix, without having 
acted, held entitled to a legacy, 
given as a token of reeard and a 
recompence for his trouble: no re- 
fusal or neglect to act, where neces- 
sary, mppearing. Brydgm v. WooU 
ton. Pa^ 134 

2. Presumption against intending an 
infant to be a trustee. 278 

3. Discretion of trustees, having power, 
to change securities, but not without 
consent, not controlled unless mis* 
chievously and ruinously exercised. 
Db ManneviUe v. Crampton. 354 

4. Trustee to preserve contingent re- 
mainders joining in a recovery widi 
the remainder-man in tail, having 
attained twenty-one, held no breach 
of trust; and no objection to a spe- 
cific performance. Biseoe v. Per* 
kins. 485 

5. Trustee to preserve contingent re- 
mainders joining to destroy them, 
before the first tenant in tail is 
twenty*one, liable for a breach of 
trust: so a purchaser with notice : 
but if after the tenant in tail is 
twentyK>ne, not punishable, even 
where the trustee would not have 
been directed to join. 491 

6. Tmstees to preserve contingent re- 
mainders honorary trustees : not to 
be compelled to join in destroying 
them. 492 

7. Under the Act of Parliament, giv- 
ing jurisdiction upon a petition in 
Charity cases, the trustees, not ap- 
pearing, ordered to show cause why 
the order prayed should not bt 
made. Ex parte 8eagears. 496 

8u CovsTRvcTioif 2. TnrsT. 



U. 



USE. 
See Trvst 2. 



V. 



VENDOR AND VENDEE. 

1. Though it is eenerally, not univer- 
sally, true, that a purchaser mfay 
take what he can get, with compen- 
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sation for what he cannot have, 
whether that is ever done without 
an express undertaking on his part 
to do what the Court shall order, 
0^*^* Paton V. Rogers. Fag/n 351 

2. Purchaser not entitled to an abate- 
ment, for a deficiency in quantity : 
the particular descriliih^ the estate, 
as consisting by estimation of forty- 
one acres, be the same more or less. 
Winch V. Winchester. S75 

S. Formerly a purchaser was not let 

off upon a. doubtful title; but was 

> compelled to take it, or establish 

.the objection. 495 

4. Though generally a purchaser can- 
not be called on for ms money until 
he has a title, yet, where he is let 
into possession upon a mutual con- 
fidence of a speedy titie, and the 
difficulty is a mutual suq>ri8e, he 

. cannot, without express contract, 
retain the possession, withholding 
the money. Gibson v. Clarke* 500 

5. Vendor to be at the expense of 
making out his tide. 529 

6. Purchaser discharged on motion 
upon affidavit of imprisonment for 
debt und, insolvency. Hodder v. 
niMn. . 544 

Bu PaACTics 1. 7, 8. 9B. Spbcifio 
Ferforicancb. Purohaseb. 



WARD OF COURT. 

1. Punishment for contempt by mar- 
rying a Ward of Court bv commit- 

. ment, or in a flagrant case by direct- 
ing a criminal prosecution for con- 
spirac^r, &c. the subject of sound 
discretion ; and though the ri^t to 
interpose without complaint is not 
affected by time, the exercise of it 
was dispensed with upon circum- 
stances; no complaint made for 
eight years $ the husband, thon^ his 
conduct wodtd have justified pun- 
ishment on a recent application, not 
beine a needy adventurer, but of 
equal family and fortune; having 
actually made a considendrfe settle- 
ment ; under which the children had 
vested interests, and alleging mis- 



conduct by the wife. The inteiests 
of the children not to be affected : 
but the settiement varied as between 
the husband and wife, bv increasing 
the pin-money, giving ner spme in- 
terest in fiiture propirty, &c BM 
V. CoutU. Page 292 

2. Distinction upon contempt by mar- 
riage of a Ward of Court : a {lenon 
of no property, whose only object is 
the fortune, is not permitted to 
touch it ; and the whole is put in 
settiement: otherwise, when 4ie 
husband of equal rank and fortune 
• makes an equivalent settiement 

303 

WILL* 

1. In proving the execution of a de- 
vise, actuS signature by the deri- 
sor in the presence of the three sub- 
scribing witnesses not re<)uired, if 
he declares it to be his will before 
those, who did not see him ngn; 
and separate attestations sufficient 
Westbeech v. Kennedy. 362 

2. Testator, a widower, having a son 
and two dau^ters, by will pre all 
his real and personal estates in trust, 
subiect to da>ts, for those children, 
andf in case of their deatiis over. 
Marriage, and the birth of a daugh- 
ter, held a revocation of the will in 
the Ecclesiastical Court, (against a 
former decision,) not a revocation 
of the devise of the real estate. 
Sheath V. Fork. ' 390 

3. Marriage and Imrth of a child an 
implied revocation of a will of per- 
sonal property. 397 

4. Even a devise of land may be re- 
voked by implication fit>m a total 
change in the situation of the fiiini- 
ly, as, the devisor having no chil- 
dren at tiie date of the mil, bv his 
marriage and the birth of an heir; 
upon an implied condition, tiiat the 
will should not operate m that event 

39r 

5. Construction of a residuary devue, 
as including under the genend words 
"estate and effects" a copyhold, 
not surrendered, in fiivour of a 
younger son, subject to debts, the 
will reciting that the eUest son was 
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provided for; and no frediold es- 
tate. Pennwgton t. Peimington. 
Page 406 

6. Properly nothing is the personal 
estate or a testator, that was not so 
at his death : he may so express him- 
self as to show something else in- 
tended ; bat where there is nothing 
bnt a direction to sell land with an 
application of the money to a par- 
ticular purpose, there b no instance 
of holding the surplus, after that 
purpose answered, to form part of 
tiie personal estate, so as to pass by 
the residuary bequest. . 416 

7. Unattested paper clearly referred 
to in a devise of real estate consi- 
dered part of the will, if made pre- 
viously, not if subsequent. 445 

8. Legacies by an unattested paper 
incraded under a chaige of 1^- 
cies on a real estate by a will duly 



attested : but the produce of the sale 
of real estate cannot be directly 
disposed of by an unattested paper.* 
Pafe446 

9. Marriage alone not a revocation of a 
will : as with the Urth of a child it is. 

465 

10. Exception, where the will provides 
for children. 465 

11. Under the description of ^chil- 
^dren^'ina will, iUq^timate chil- 
dren, existing at tfie date of the will, 
not entitled, unless proved by Ae 
will itself to be intended; andf evi- 
dence can be received only for the 
purpose of collecting who had ac- 

Suired the reputation of childreiu 
firaine v. KSmnerley. 469 

12. An only legitimate son therefore 
held entided as devisee. BwamB v. 
KjermerleVf, 469 

See Devise 5, 6. 
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